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J U D G M E N T 

GROSSKOPF, JA 

This case concerns the powers of the appellant, the 

Dairy Board, which is a control board established by a scheme for 

regulating the marketing of dairy products in terms of the 

Marketing Act, no. 59 of 1968. In the Cape of Good Hope 

Provincial Division the respondent,a milk producer, applied for 

an order declaring that the appellant had acted unlawfully and 
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ultra vires in withholding from the respondent the repayment of certain premiums, and ordering the appellant to pay the amounts 

thereof to the respondent. The court (TEBBUTT J) granted this 

order, and gave leave to appeal to this Court - hence the present 

appeal. The judgment of the Court a quo has been reported as 

Annandale Dairy Farms (Pty) Ltd v. Dairy Board 1987 (2) SA 727 

(C). Before passing to the merits of the appeal I should record 

that, at the outset of the argument on appeal, condonation was 

granted for the late filing of the appellant's notice of appeal. 

It is convenient to commence wíth the legislative 

background to the present dispute. Since 1962 there have been 

several schemes for the marketing of milk and other dairy 

products pursuant to successive Marketing Acts. For present 

purposes we are concerned mainly with the current scheme and the 

current Act, although I shall later have to make brief reference 

to the earlier ones. 

The Marketing Act no. 59 of 1968 (hereafter called 

simply "the Act") defines a scheme as 
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"a set of rules complying with the requirements of this 

Act in relation to any one or more of the following, 

namely -

(a) the regulation of the marketlng of any product in 

the Republic; 

(c) the promotion of the demand for any product whether 

within or outside the Republic; 

and matters incidental thereto ..." (sec. 1) 

The manner in which schemes are to be established is laid down 

in Part 2 of the Act. Acting pursuant to these provisions 

(before thelr amendment by Act 66 of 1984) the State President 

by proclamation R 290 of 1978 published a "Scheme for Regulating 

the Marketing of Dairy Products in terms of the Marketing Act, 

1968, and Matters Incidental Thereto" (hereinafter referred to 

as "the Scheme") to take effect on 1 March 1979. Prom this date 

the Scheme was, pursuant to section 14(2) of the Act, "binding 

on the persons to whom and in the area in which those provisions 

apply." It was common cause that the Scheme was binding on the 

respondent as a registered producer of milk in the Cape Peninsula 

area. For convenience I shall henceforth refer to the 
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respondent as the Producer. The appellant was established by 

section 6 of the Scheme as a control board to administer the 

Scheme. For convenlence I shall refer to it as the Board. In 

terms of section 6(2) of the Scheme and sec 25(2) of the Act the 

Board is a body corporate capable of suing and being sued in its 

own name, and of performing all such acts as are necessary for 

or incidental to the carrying out of its objects and powers under 

the Scheme . 

The Board derives its income solely from levies on 

dairy products. Provisions are contained in the Scheme and the 

Act authorising the Board to impose, with the consent of the 

Minister of Agriculture,general levies (section 21 of the Scheme 

and sectlon 41 of the Act) and special levies (section 22 of the 

Scheme and section 44 of the Act). In fact the Board imposed 

both a general levy and a special levy. The general levy is 

used to finance the Board's administrative expenses and may be 

devoted to other authorized purposes. It is not in issue in 

this appeal. We are concerned only with the special levy, and 
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the use to which it has been put. 

The levies are collected from the purchase price of 

milk in the following manner. In terms of the Scheme registered 

producers of fresh milk sell and deliver their milk to 

distributors at controlled prices. The distributors in turn 

sell it to the public. The distributors do not pay the 

producers direct, but pay the purchase price over to the Board 

for the credit of a Milk Purchases Fund. If more milk is 

produced than is required for immediate public consumption the 

surplus is delivered to the Board, which sells it to persons such 

as producers of cheese or milk powder. The proceeds of such 

sales are also paid into the Milk Purchases Fund. Every month 

the Board deducts the general and special levies from this fund 

and distributes the balance among producers pro rata to the 

volume of mllk with a defined butterfat and protein content 

supplied by each producer. A part of the special levy is 

transferred to a Quality Purchases Pund which is used to pay 

quality premiums to producers whose milk complies with certain 
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quality standards laid down by the Board. Since these quality 

premiums form the nub of the present case it is worthwhile 

considering their origin in some detail. 

In 1964 the Board's predecessor under an earlier scheme 

sent a study group overseas to investigate, inter alia, methods 

employed in the purchase of milk on the basis of guality and its 

cooling in bulk. In its report the study group emphasized that 

milk could not be effectively marketed unless it was of high 

quality and was kept fresh by proper refrigeration. Up to that 

time milk had been conveyed from the producer in metal cans. 

In 1965 the Board's predecessor decided to establish two 

experimental routes on which bulk cooling tanks would be 

installed on farms. Immediately after milking the milk would 

be pumped into these tanks and refrigerated. The refrigerated 

milk would then be conveyed in insulated carriers to the 

distributors. In order to encourage producers to participate 

in the experiment, the Board's predecessor paid, with the consent 

of the Minister, a premium of half a cent per gallon from its 
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special levy fund to producers to asslst them in acquiring bulk 

tanks. The experiment was a great success. On 4 October 1965 

the Board's predecessor wrote to the Minister asking his approval 

for the payment of a premium of half a cent per gallon on all 

milk refrigerated and transported in bulk in the Cape Peninsula. 

On 23 November 1965 the following reply was sent on behalf of the 

Minister: 

"Die Minister het ... goedgekeur dat vanaf 1 Oktober 

1965 'n premie van 0.5c per gelling op melk in massa 

verkoel en vervoer in die Kaapse Skiereilandgebied 

betaal word, op die uitdruklike voorwaarde dat u Raad 

binne afsienbare tyd - in samewerking met die 

Departement van Landbou-tegniese Dienste, kwaliteits-

en higiëniese standaarde ten opsigte van massamelk 

opstel en dat die premie slegs betaal word op massamelk 

wat aan dié standaarde voldoen." 

On 2 July 1970 (the reason for the delay is not 

apparent) the Board's predecessor again wrote, attaching the 

proposed requirements for the payment of the quality premiums, 

and reguesting the Minister's approval thereof. The proposed 

requirements were numbered (i) to (vii) and related to matters 
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such as the temperature at which milk was to be stored, its 

chemical, physical and hygienic qualities, the frequency with 

which it was to be conveyed from the producer's tanks, the 

specifications of the bulk tanks, eguipment and road carriers, 

etc. 

Under the heading "Chemiese, Fisiese en Higiëniese 

Kwaliteit" there appeared inter alia the following: 

"dit (i.e., the milk) mag nie afkomstig wees van koeie 

wat aan mastitis ly nie." 

Mastitis is an inflammation of the udder of a cow, 

usually caused by bacteria which infect the udder. When the 

udder is infected, the number of somatic cells (being mainly the 

white blood cells fighting the infection) increases. This may 

also result from other diseases, and a high count of somatic 

cells in the milk is a reliable indication of udder disease in 

the cow. Mastitis affects not only the quantity of milk 

produced but also the quality. Thus the nutritional value of 

affected milk is reduced. Moreover, such milk alwaya contains 




