
25/88 
N v H 

MIKI YELANI versus THE STATE 

SMALBERGER, JA :-



25/88 
N v H 

IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter of 

MIKI YELANI Appellant 

and 

THE STATE Respondent 

CORAM: BOTHA, SMALBERGER, JJA, et 

NICHOLAS, AJA 

HEARD: 2 November 1988 

DELIVERED: 24 November 1988 

J U D G M E N T 

SMALBERGER, JA :-

The appellant was one of nine 

accused arraigned before KANNEMEYER, J, and two 

assessors in the Eastern Cape Division on a charge of 

murder. Their appearance arose from the death of Thami 

Ntshenge (the deceased) at Kabah, Uitenhage, on 9 April 

1985. At the trial the appellant was accused 6. 

After the State had closed its oase accused 4 was 
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discharged. At the conclusion of the trial the 

appellant end accused 1, 2 and 9 were convicted; 

accused 3, 5, 7 and 8 were acquitted. In respect of 

accused 1, 2 and 9 extenuating circumstances were found 

to exist, and they were sentenced to periods of 

imprisonment ranging from 15 to 17 years. No 

extenuating circumstances were found in the case of the 

appellant, and he was sentenced to death. He now 

appeals, with leave of the judge a quo, against both 

his conviction and sentence. 

I shall commence by sketching in broad 

outline the events whioh led to the killing of the 

deceased. Except f or the appellant, to whom I shall 

refer as such, the accused will, where necessary, be 

referred to by the numbers they bore at the 

trial. Accused 1 is the wife of accused 9. On the 

night of 6/7 April 1985 the house they occupled i.n 

Kabah was burnt to the ground. They lost virtually 
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all their possessions in the fire. On the afternoon 

of Sunday, 7 April a meeting was held at a house in 

llth Avenue, Kabah. The meeting was convened by a 

group known as the "comrades". Its purpose was to 

discuss the burning down of the house of accused 1 and 

9. The deceased, who was accused of being responsible 

for what had occurred, was present. He was seated in 

the centre of the room in which the people attending 

the meeting had congregated. The deceased's mother, 

Mrs Ida Ntshenge, ahd her friend, Mrs Deborah Jumata, 

were also present. I shall, for the sake of brevity, 

refer to them simply as Ida and Deborah respectively. 

They had been specially summoned to attend the meeting. 

The appellant was there as well. I shall revert in 

some detail later to what happened at the meeting. 

Ida and Deborah eventually left while the meeting was 

still in progress. It was then about 8 p m. 
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The deceased lived with his mother. At 

between 11 p m and midnight he returned home. He 

appeared to be shocked and distraught. Nothing is 

known of his movements between then and Tuesday 

afternoon. There is no evidence that he hid away or 

that anyone came to look for him. On Tuesday 

afternoon a group of persons spearheaded by accused 1 

and 2 arrived at Ida's home in a minibus which had been 

commandeered for the purpose of taking them there. 

The deceased unsuccessfully tried to escape from them. 

He was caught, and was taken in the minibus to a house 

adjoinlng that which had been burnt down. His hands 

were bound behind his back. A large number of people 

congregated in the house. The fate of the deceased 

was discussed. Accused 1 and 2 played a prominent part 

in the events that have been described. The deceased 

was subsequently taken out of the house. At a certain 

point outside he was stoned, accused 9 being the one to 
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cast the first stone. After he was felled by the 

stoning a motor car tyre was placed on his person, he 

was doused with petrol and set alight. The appellant 

was not present at any stage of the events on the 

Tuesday afternoon. 

The district surgeon who conducted the post-

mortem examination on the body of the deceased recorded 

his chief post-mortem finding as "onherkenbaar 

verkoolde liggaam". Such was the charred state of the 

deceased's body that the district surgeon was unable to 

establish whether he was alive or dead when he was set 

on fire. This is not of any moment, for the deceased 

either died from stoning, or from burning, or from a 

combination of the two. Whatever the position, his 

killing was clearly unlawful. The facts which have 

hitherto been detailed are either common cause or not 

in dispute for the purposes of the present appeal. 
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The case against the appellant is confined to 

the role he played at the meeting on the Sunday 

afternoon and evening (" the Sundey meeting"). As I 

have already pointed out, he was not present at any of 

the events which occurred on the Tuesdey, including the 

meeting that was held ("the Tuesday meeting"). Two 

witnesses testified to his involvement in the Sundey 

meeting. They were Ida end Deborah, who were present 

at the meeting (although not for the full duration 

thereof). In addition evidence was given by one Sipho 

Toise, to whom the appellant, the day after the 

deceased's death, made a statement concerning what had 

happened at the Sunday meeting. All three witnesses 

made a favourable impression on the trial court, and 

their evidence implicating the appellant was accepted. 

On the strength of their evidence the trial court found 

that the appellant had been the chairman or presiding 

officer at the Sunday meeting. It rejected the 
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appellant's evidence that although he had been present 

at the meeting for a short while, he had neither 

presided over or been in charge thereof, nor had he 

actively participated therein. The trial court further 

held, on the evidence of Ida and Deboreh, that the 

deceased had been sentenced to death at the Sunday 

meeting for allegedly burning down the house of accused 

1 and 9 - a sentence which it held was confirmed 

subsequently at the Tuesday meeting. In accepting 

the evidence of Ida and Deborah the trial court was 

fully alive to certain discrepancies in their evidence 

about what occurred at the Sunday meeting. Nor did it 

lose sight of the fact that they and Toise were, by 

virtue of blood or other relationship, well disposed 

towards the deceased. 

On the strength of its factual findings the 

trial court arrived at its conclusion with regard to 

the guilt of the appellant in the following terms:-
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"As far as accused No 6 is concerned we have 

the position that he was , on the facts that 

we find proved, in charge at this tribunal 

where Thami (the deceased) was the accused, 

accused of burning down the house of accused 

No 1 and No 9. At that meeting presided 

over by accused No 6 on Sunday, Thami was 

sentenced to death. We have been told by 

witnesses including members of the accused 

that if a comrades court in these 

circumstances sentences a person, his fate is 

sealed. There is no appeal and the sentence 

passed upon him will be carried out. 

Therefore those people in courts of that sort 

who sentence a person to death know that the 

sentence certainly in all probability will 

be carried out. Not only that it might be 

carried out but as I say the very strong 

probabilities are that it will be carried 

out. If people are shown to have taken an 

active part in reaching a decision in such a 

cour t or gather ing and the sen tence is 

carried out, they must surely be responsible, 

jointly with others, who acted similarly, for 

the result of their decision, unless the 

eventual result came about because of the 
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intervention of some other factor. But I am 

satisfied and my assessors are satisfied that 

if a person in accused No 6's position 

presides at a tribunal which sentences a 

person to death, and if, as a direct result 

of the act of presiding at such a meeting or 

tribunal the victim is killed when the 

sentence is carried out, that person is as 

much responsible for the death of the 

deceased as is the person who set him on fire 

in execution of the sentence." 

I am satisfied that the trial court was 

entitled to accept the evidence of Ida and Deborah 

concerning the appellant's active participation in the 

Sunday meeting, as well as the evidence of Toise. Nor 

can the trial court's well-reasoned rejection of the 

appellant's evidence where it conflicts with that of 

the witnesses mentioned be faulted. The evidence 

establishes, beyond reasonable doubt, that the 

appellant presided over, or was in Charge of, the 

Sunday meeting. The cardinal issue on appeal is 
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whether, on a conspectus of the evidence as a whole, it 

was established beyond reasonable doubt that the 

deceased was "sentenced to death" at the Sunday meeting 

by the appellant, as found by the trial court. If 

this finding was justified, on the basis either that 

the appellant alone decided what the appropriete 

"sentence" should be, or, as the person presiding 

thereat, associated himself with, and gave expression 

to, the decision of the meeting in this regard, the 

conclusion reached by the trial court as to the 

appellant's guilt (quoted above) would in my view be 

unassailable. If a person, in the position 

occupied by the appellant at the Sunday meeting, with 

the necessary intent to kill, passes or authorises what 

amounts to a sentenoe of death on another, with the 

subjective expectation that the sentence will be 

carried out, and it is, he is liable for the ensuing 

death of the victim at the hands of those who perform 
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