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RABIE ACJ:

JUDGMENT

The respondent Ain this appeal and Mrs Lizzie Leeuw, the

wife of Reverend E. E. Leeuw, brought an application in the

Eastern Cape Division in which they sought an order in the

following terms against the present appellants:

"2.1

2.3

Declaring that the detention of Father GRAHAM
CORNELIUS and Reverend LEEUW at the instance
of and under the direction of members of the
South African Police Force within the town

of East London is unlawful and of no force
and effect: '
Directing the Respondents forthwith to take
all such steps as might be necessary to cause
the release from detention of the said Father
GRAHAM CORNELIUS and the Reverend LEEUW;
Granting the Applicants such further and/or
alternative relief as this Honourable Court
deems fit;

Directing the Respondents to pay the costs

of this application jointly and severally,
the one paying the other to be absclived, in

the event of this application being opposed."”

The applicarion was opposed by all four of the

appellaﬁts.

"(1)

The Court (Kroon J) made the following order:

The detention ofF Father Graham Cornelius

purportedly effected in terms of the



-

provisions of regulation 3(1) of the
regulations contained in Proclamation R 109
of 12 June 1986 is declared to be unlawful,
(2) The respondents are directed forthwith to

take_ all such steps as may be necessary to
cause the release from detention of the said
Father Graham Cornelius.

(3) The application, insofar as it relates to the
detention of Reverend Leeuw, is dismissed.

(&) The respondents are directed to pay 50% of
the applicants' costs jointly and severally.

(5) The applicants are directed to pay 50% of the

respondents' costs jointly and severally."

The apPellants #ow ;ppeal. with the leave of the Court
a quo, against paragraphs 1, 2, 4 and 5 of this order,

Father Graham Cornelius (here;nafter referred to as
"Father Cornelius"), a priest of the St Francis Xavier Roman
Catholic church in Duncan Village, East London, was arrested and
detained on the instructions of Captain C.E.J. van Wyk of the
South Africanm Police on 14 June 1986, Capt. Van Wyk states in
an affidavit which he made ¢on behalf qf the first, second and

third appeliants, and to which fuller reference will be made

below, that in causing Father Cornelius to be arrested and



detained, he acted in terms of regulation 3(1) of the regulations

made by the State President in terms of section 3{1)(a) of the

Public Safety Act, 1953 (Act 3 of 1953) and promulgated in

Proclamation R 109 of 1986 on 12 June 1986. The said reg. 3(1)

provides as follows:

"3.(1) A member of a Force may, without
warrant of arrest, arrest or cause to be
arrested any person whose detention is, in
the opinion of such member, necessary for the.
maintenance of public order or the safety of
the public or that person himself, or for the
termination of the state of emergency, and
may, under a written order signed by any
member of a Force, detain, or cause to be
detained, any such person in custody in a

prison."

The respondent made the following averments regarding

Father Cornelius's work and character in his founding affidavit:

"7.(a)

Father GRAHAM CORNELIUS is an ordained priest
who has been working in my diocese for
several years. As Bishop of the Diocese,
Father CORNELIUS has been working directly

under me.

I am aware that Father CORNELIUS is engaged



in projects aimed at the uﬁliftment ‘of the
poor, neédy and oppressed. His involvement
in community activities has always been to
help people, particularly the

underprivileged.

No report has ever been forwarded tec me that
Father CORNELIUS has ever been involved in
any activities such as might even remotely
promote vioclence. Nor have 1 ever heard or
had any cause to believe that Father
CORNELIUS has behaved in any way contrary to
the teachings of the Church. On the
contrary, his work has only been to promote
the teachings of the church and to discourage

violent activities."

As to Father Cornelius’'s arrest and detention, the respondent

said:

"10.(a)

(b)

I was most surprised and perturbed to learn
that Father CORNELIUS had been arrested and
detained, as he has always been working for
peace .....

It is incopceivable to me that the arrest and
detention of Father CORNELIUS could ever be
deemed necessary for the maintenance of
public order or the safety of the public, or
the safety of Father CORNELIUS himself, or
for the termination of the state of
emergency. If any member of the Force formed
the opinion that the detention of Father |
CORNELTIUS was necessary,-I am ohligéd to
conclude that such opinion was formed

hastily, without proper knowledge of the true



factual sitvation or the man, and without the

application of the necessary bona fides in

making the decision. I believe it is likely
to have been formed on the basis of
prejudicial and inaccurate information given
to him, and motivated by the confrontations
which occurred in August, 1985 between Father
CORNELIUS (and other persons, including
Reverend LEEUW) and members of the South
African Police. These events were the
subject of an application brought to this
Honourable Court by Father CORNELIUS as First
Applicant in Case No. EL 481/1985. .......".

The respondent's aforesaid conclusion that the decision to arrest
and détain Father Cornelius was not taken with the necessary bona
fides, was repeated in paragraph 14 of the affidavit, in which

he stated why, in his submission, the detention of Father

Cornelius was unlawful. The paragraph reads as follows:

"Accordingly, I submit that the detention of Father
CORNELIUS is unlawful because the condition necessary
to found a lawful detention in terms of Regulation
3(1) has not and cannot ever be satisfied, viz., that
the member of the Force had the bona fide opinion at
the time of the arrest that his detention was necessary
for maintenance of public order or for any of the

reasons set out in Regulation 3(1)".
In an affidavit made in support of that of the

respondent, Father Thomas Fahy (hereinafter referred , as



"Father Fahy"), a Roman Catholic priest working in the diocese

of Port Elizabeth, stated inter alia that Father Cornelius was

not involved in any activities "which could be remotely aligned
to causing violence, either im his private capacity or in his
capacity as a Minister of the Church", but that, on the contrary,
his "very presence" in the community acted as "a necessary
moderating influence on what is an abnormgl, violent and
potentially revolutionary situation." As to the arrest and
detention of Father Cornelius, he stated (in paragraph 8 of his
affidavit) that it was incomprehensible how any member of a

Force could have held the opinion that the detention of Father
Cornelius was necessary for the maintenance of public order or
the.safety of thg public or of Father Cornelius himself, or for
the termination of the state of emergency, unless“(i) such
opinion was motivated by malice; or {(ii) such opinion was formed
as part of a campaign to silence or victimize the Church and
church ministers, for some unknown reason."

In a further supporting affidavit Reverend Paul Arthur



In.a further supporting affidavit Reverend Paul Arthur
Welsh (hereinafter referred to as "Reverend Welsh™), a Minister
of the Trinity Methodisp church in Fast London, stated inter
alia that throughout his association with Father Correlius, which
began in 1985, the latter "never expressed any desire to disrupt
public order or safety"{ and never condoned any "violent
practices.” "In fact", he said, "nothing could be further from
his attitude and character", and he submitted that the detention
of Father Cornelius, "if if was done purportedly to maintain
public order or safety", could not-have been ordered "in good
faith in the circumstances."”

I turn next to the affidavit deposed to by Capt. van
Wyk. He was, at the relevant time, the head of a special police
unitc, known, he says, as."die onlusondersoekspan, wat betrokke
is by die bekamping van onrus en met alle aangeleenthede wat
verband hou met onrussituvasies.” In paragraph 10 of his
affidavit he replied as.follows to the averments contained in

paragraphs 8 and 9 of the respondent's affidavit, which I quoted






