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NESTADT, JA:

This appeal is against the sentences im-

posed by VERMOOTEN AJ, sitting in the Witwatersrand

......



Local Division, for a series of crimes of which appellant
was found guilty. After a lengthy trial, he was con-
victed on ten counts of rape, one of attemp?ed rape, one
of indecent assault, one of assaulf to do grievous bodil?
harm, ten of housebreaking with intent tec rape {(nine of
which were with aggravating circumstances), one of housef
breaking with intent to steal, twelve of robbery (ten
with aggravating circumstances) and one of theft of a
motor vehicle. In respect of four of the convictions

of rape, three death sentences were imposed. For the
rest, he was sentenced to varying periods of imprisonment,
totalling 155 years. The individual sentences range
from ten years for housebreaking and rape to four years

for robbery. They were ordered to run concurrently



in such a way as tc produce an eifective period of im-

prisonment of 41 ve
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Appellant was a hawker, aged 28, at the
time of his trial (in Wovember 1986}. He was born in‘
Lesotho where he received a Std 1 education. Neverthe}ess,
he was regarded by fthe trial judge as "a very intelligent
man". According to the court's observationé, he ig
strongly built and has a "forceful nature". He came éo
the Republic in 197€, He has one previous éonviction‘
but it is not releﬁant. He is unmarried.

The crimes were committed in or near Jo-

hannesburg during the

'

eriod 9 October 1984 to 3 August 1985.
Save for the theft of the car, they concerned fourteen women.
Of these, one an 18 ysar-cld girl, was robbed of some. money

at/ ......



at knife-point in a suburban street one morning. The
other thirteen were accosted by appellant in their homes
into which he had broken, s;ve that in one case he was
able to enter without effecting a bregking. Except in
this last instance the crimes were committed at night
(usvally in the early hours of the morning). In most cases,
the complainants either lived alone or were alone at

the time. The others lived either wiéh a child, mother
or girl friend. As I have‘indicated,’ten of the women
were raped:; one was the subject of an attempted rape;
and the other two were assaulted in the manner stated.
The latter were aged 15 and 17. Those who ?ere raped
were in theirltwenties save for three Qho were aged

31, 45 and 51. Other than in one instance, each of them
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was at the same time robbed of relatively small amounts

of money. On seven of_the thirteen occasions, appellant
wielded a knife or similar weapon with which he threatened
his victims, In one case, as will be seen, he actually
inijured one of the women with it. Five of the other
complainants did not see #hat he was armed but each time
there was a threat by appelliant to kill them.

That, in outline, is an account of appellant's
nefarious conduct. His denial of any participation in the
crimes was rejected by the trial court. ° In considering
the appeal it is necessary to deal separately and indepen-
dently with the (effective) sentence of 41 years' imprisonment
on the one hand and the death sentences on the other,

" irrespective/ ......



irrespective of the fate of the latter. I commence with
the former. I do not recount, in any greater detail, the
circumstances of the crimes. Without detracting from
their ser%ousness, I entertain no'doubt that Fhe resul-.
tant santgnce of 41 years' imprisonment is unduly severe

‘and cannot be allowed to stand. As appears from what

;was said i@ S vs Sibiva 1973(2) 8 A S51(A), a sentence of
?1onger thah 25 years' imprisonment is an unusual one and
‘is not oftén imposed in this cou?try. The longest effec-
?ive sentence, according to certain sample statistics
feferred to in the judgment (at 57 in fin - 58 B), was,
up to that time, 32 years (imposed in 1964). I have

been unable to procure any more recent figures but my

impression/ ......



impression is that a sentence in excess of 25 years
remains an exceptional one. The reascn is that it

does not,in comparison with a lesser one, more effective-
ly promote the main purposes of punishgent, especially

those of deterrence and reformation (8 vs Khumalc & Others

1984(3) 8 A 327(A) at 330 D, 331 A - B and E - Fy

S vs Skenjana 1985(3) S A 51(A) at 54 I - 55 E}. In my

opinion, an effective sentenée of 25 yeérs' imprisonment
would be an appreopriate one?in this matter. The indi-
vidual sentences will be ordered to rup concurrently in
such a way that fhis will beéachieved..

I turn to a consideraticn of the appeal

against the death sentences. It requires a closer analysis



of the facts of.each of the three incidents. The trial
court gave a direction that the identity of the complainants
be not disclosed. In order to preserve the effect of this
order, I refer to the complainants by fictitious initials.
The one rape involved AB. She was a 27 year-old, unmarried
air hostess who lived on her own in a cottage adjoining

the mai§ house on the property. At about 10 o' clock

on the morning of 9 Octobe£ 1984 she was doing some wash-
ing. Whilst in £he lounge;cum-bedroom of her home she
suddenly noticedbappeliant'in the room. He had cbviously
entered through the open, outside door. He had a knife in
his hand. He held it aloft. He told her to be quiet. He

demanded money. She gave him what cash she had in her nearby



bag, viz, R54. He then said that he wanted "her". He
grabbed her by the arq. She tried to break loose. He
held the knife against her neck. He threatened to kill
her if she tried to escape. They struggled. ©5She was thrown
to the floor. He began throttling her. She felt herself
losing consciousness., His react%on te her plea that

he release her was to laugh. Be then took off his

pants and raped her. At one stage he wanted her to

kiss him. She managed to escape when he sprang up to
retrieve his knife which was lying nearby. She sustained
several minor injuries in the attack, viz, a cut on the
front part of her neck (which has left a prominent scar),
as alsc cuts on the palm of her hand and on one of her

fingers. She also suffered various bruises and abrasions.
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When medically examined about four days later she was

still, in the words of the doctor, "very'ugset and shocked®.
Hg gave her a tranqguilliser (in addition to a penicillin in-
jection, to avoid infection). She was off work for a week.
She felt herself unable to continue living in the cottage
and left it a week later. She moved to another city. As
t¢ the effect of what befell her, she testified:

"Mens kan nie daarvan wegkom nie...

Kom dit neer op die feit dat u_nooit
weer vertroue in n man éal kan hé&, of
sal die tyd kom wanneer u weer ver-
troue in n man kan hé? --- Ek het tot
dusver nog nie vertroue in 'n man gekry
nie, en ek twyfel of ek dit weer sal
hé... Ek kan nie in my wconstel in-
gaan sonder om die deur toe te sluit en-
die vensters toe te maak nie. Ek is
chronies behep met alles toesluit. Oor
ek bang is. Ek weet nie waarvoor nie,

maar ek bly bang."
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She added that at the time "h%; (sv) op trou gestaan"
but the relationship w§s subsequently terminated.
This was apparently because she became frigid as a
result of her experience. According to the evidence
of her landlady (who lived in the bouse) she was now
"different”; she had become "very nervy" and withdrawn.

The second death sentence was imposed for
the rape of two women. The offences were taken together
for the purpeoses of sentence. Ch, a ﬁniversity lecturer
aged 27, and EF, a university student aged 21, both un-
married, shared a house. They slept in separate bed-
rooms. At about 2 am on 1 June 1985, EF was in bed,

though not asleep. She heard her curtains rustling.

She put the lights on. She saw appellant next to her

bed./ ciiann






