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The appellant in this matter is Miele et Cie
GmbH & Co ("Miele"), a company incorporated under the

laws of the Federal Republic of Germany and having its

/ registered........... .



registered office in Westphalia, West Germany. Miele
carries on én old—establisﬁed business for the manufac-
ture and supply of, mainly, demestic electrical applian-
ces, such as washing-machines, stoves, ovens, vacuum-
cleaners, dishwashers and the like. Miele has always
produced gq?ds of the highest quality and ips domestic
appliances. are amongst the most expensive of their type
on the market. It operates and markets its goods in
many countries of the world and some idea of the size

of its business may be gained from the fact that in

the 1983 financial year its audited financial statements
revealed a turnover in excess of 1,7 billion German markg
(which at the time amounted to some R690 million). ;ts
goods are sold under the trade mark "Miele®. Miele al-
so manufactures and supplies spare parts for its pro-
ducts. Indeed, the supply of spare parts and after-

sale service is emphasized by Miele to ensure that each
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product, which is designed to last for many years, will
easily be maintained and sbeedily serviced when neces-

sary.

In 1972 Miele registered the name "Miele" as
a trade mark in South Africa, in terms of the Trade Marks
Act 62 of 1963, in four different classes, covering a
wide range of domestic and other electrical appliances.
And in 1978 there followed four more registrations, cover-
ing mainly the same classes, of the word "Miele" written
in a special script and in accordance with certain pre-
cise dimensions {known as Miele's "international script

form"}.

Prior to 1979 Miele traded in South Africa on
a very limited scale. In that year, however, respondent,
Euro Electrical (Proprietary) Ltd {("Euro Electrical™) —
a company which carries on a retail business in domestic

electrical appliances from a shop at U39A, Eastgate
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Shopping Centre, Bédfordview, Johannesburg — as a result
of approaches made. by its managing director, Mr L Paletz,
was granted the right to distribute ﬂiele's domestic ap-
pliances in South &frica. This agency, or distributor-
ship, agreement wa; entered into orally and never re-
duced to wyriting. In terms of it Euro Electrical was
authorized to import, sell, service and repair Miele Pro-
ducts and this inciuded the right to service and repair
Miele goods which ﬁad been sold to the public by third

parties. Furthermore, Euro Electrical was authorized to
1
5

use the word "Miele", in its international script form,

in the name of its:'business and repair service.

H
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The agrei;ent was duly implemented. Sales
of Miele's goods in South Africa increased rapidly.
Indeed, over the p%riod 1979't0 1982 Eufo Electrical
purchased from Mieie goods and spare parts to the value
of some R752 800,0%. And Euro Electrical used the
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names "Miele" and "Miele Appliances" as a trading style,

in a manner which I shall describe in more detail later.
also .
Euro Electrical/sold domestic appliances made by other

manufacturers, but the bulk of its turnover was in Miele's

goods.

0h 5 August 1982 this agreement was cancelled

by Euro Electrical, in terms of a letter written by its
attorney on its behalf. ' The ground of cancellation was

stated to be Miele's persistent refusal to carry out the
H

terms of the agreement. i Evidently Miele decided to,
1

and did, establish its oﬁn subsidiary in South Africa,
Miele (Pty) Limited, to ?ct as the sole wholesale distri-
butor of its products in%South Africa; and Euro Electri-
cal was told that it hadito obtain goods and spares from
the South African subsid%ary. This was alleged by

Euro Elecfrical to be inicontraveﬁtion of its agreement

with Miele, which it described as an "exclusive distributorship",
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and ‘which was to endure until 1989. The details

and merits of this diquté about the agreementiare not,
however, relevant in this case: all that is r?levant is
the fact that the agreement was cancelled on S;August 1982,
Thereafter attempts were made to settle the di%pute, parti-
cularly in_view of a possible change in the shéreholding in

Euro Electrical, but these attempts came to naﬁght.

In a letter dated 26 August 1983 wriﬁten to Euro
I

Electrical by Miele's attorneys it was pointed but thaﬁ as

a result of the cancellation of -the distributqrship agree-
I

ment Euro Electrical's right to use the namesi“Miele“ or

b
"Miele Appliances" as a trading style had fallen away and

¥
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that continued use thereof would constitute aq infringement

of Miele's registered trade marks. The letter concluded

with a demand that such user cease and a threét of legal

l

proceedings in the event of the demand not befng acceded



to. To this letter Euro Electrical's attorneys replied

on 16 September 1983, the final paragraph of the reply

reading: ' _ 5
“b
"As Miele in Germany refuses to supply %
any further goods to our client, ﬁur %
client had no alternative but to accept E
repudiation and sue for damages, but he .
- has never waived his right to use the

name Miele Appliances and it is therefore

not prepared to cease using this name".

Euro Electrical continued to carry on trading as before

and in March 1984 Miele applied to the Transvaal Provin-

cial Division on notice of motion for an order interdict-

ing Euro Electrical, its agents.and servants from infrin%—
ing Miele's registered trade marks, in terms of sec 44(12
E
(b) of the Trade Marks Act 62 of 1963 ("the Act"}, by ;
using the trade name "Miele Appliances" as the trade
name of its shop at the Eastgate Shopping Centre or at
such other places as Euro Electrical may trade under
that name. A further prayer in the notice of motion
for an interdict against an alleged infringement of sec
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44(1)(a) of the Act was dropped in the Court a quo and

need not be referred to.

The application came before Strydom AJ (as
he then was), who dismissed the application with costs,
including the costs of two counsel. With leave of the
Court a quo Miele now appeals tc this Court against the

whole of the judgment and order of the Court a quo.

The relevant portion of sec 44{1) of the Act
reads as follows:

"(l1) +.......the rights acquired by
registration of a trade mark shall be

infringed by —

(b) unauthorized use in the course of
trade, otherwise than as a trade
mark, of a mark so nearly resembling
it as to be likely to deceive or
cause confusion, if such use is in
relation to or in connection with
goods or services for which the trade
mark is registered and is likely to

cause injury or prejudice to the



Although the subsection speaks only of a mark so nearly
resembling it (ie the registered trade mark) as to be
likely to deceive or cause confusion, it is c¢lear that
the - subsection includes the use of the identical mark

(see Protective Mining & Industrial Equipment Systems

(Pty) Ltd (Formerly Hampo Systems (Pty) Ltd)v Audiolens

-

(Cape) (Pty) Ltd 1987 (2) SA 961 (A), at p 987 C-F).

This is such a case; and accordingly I shall refer only
to the use of the registered mark. A proprietor who
claims infringement of his trade mark in terms of, sec
44(1)(b) in a case such as this must, therefore, establish
the following:

(1) that there has been use of the trade mark by

the alleged infringer;
{2) that such use was unauthorized;
(3} that such use was in the course of trade;

{(4) that such use was otherwise than as a trade mark;






