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- and -
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Coram: Corbett, Nestadt et Vivier JJA.
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VIVIER JA / ......




VIVIER JA:-

The two appellants, together with ¢one Mcikiselwa

Mfiselwa Myeza, to whom I shall refer as accused no 3,
were convicted by THIRION J and two assessors in the
Matal Provincial Division of the murder of Dick Mphikeleli
Ngema, and the attempted murder of his brother Sibusiso
gonginkosi Ngema in a sugar cane field near Eston in the
district of Richmond on Friday 16 August 1985, On the
charge of murder no extenuating circumstances were found
in respect 0f the two appelldnts, and they were both
sentenced to death. On the charge of attempted murder the
first appellant_was sentenced to & years' imprisonment and
the second appellant to 5 years' imprisonment. In the

case of accused no 3 extenuating circumstances were found



on the murder charge and he was sentenced to B years'

imprisonment on that charge and to 3 years' imprisonment

on the charge of attempted murder. These two sentences
were ordered to run congurrently. There is no appeal by
accused no 3. With the leave of the trial €ourt each

appellant appeals to this Court against the finding
that there were no extenuating circumstances and the
sentence of death imposed upon him.

According to the facts found by the trial €ourt,
the events which preceded the killing of the deceased and
the assault on Sibusiso were as follows. Prior to Sunday
11l August 1985'the firs; appellant, his two girl ﬁriends
Thuli Ndliovu and Pinkie Hlongwa as well as Sibusiso all
lived in the first appellant's house on the outskirts of

Isipingo./ .......



Isipingo. The second appellant, accused no 3 and the
latter's brother Linda Myeza lived in the house next door.
The first appellant and Sibusiso worked for the same firm
of security guards, the first appellant as a foreman,and_
a good relationship existed between them. Trouble,
however, brewed between Thuli and Sibusiso, as a result

of which Thuli caused Sibusisc to leave the house by
telling him that the first appellant was planning to poison
him. Sibusiso immediately moved out of the house on
Sunday 1l August 1985, without telling the first appellant
that he was doing so, and leaving his possessions behind.
When Sibusiso went back to the first appel}ant's house

the following day to collect his beléngings he took his-
brother, the deceased, with him. They returned on the

Wednesday / .......



5.

Wednesday to fetch the remainder of his belongings, by
which time Thuli had managed to involve the second
appellant in whatever she intended doing to Sibusiso.
Thuli was throughout the trial described as a sangoma,

by which, it would seem, was meant that she practised as

a diviner and herbal;st, claiming to possess supernatural
powers. This explains Sibusiso's reaction to the news
that the first appellant intended to poison him. Sibusiso
believed that Thuli would supply the poison. She probably
wanted to be rid of Sibusiso because she had previously
unsuccessfully treated a girl he had brought to her and
because she considered that his dissatisfaction with her
services posed a threat to her professional reputation

as a sangoma.

When / .........



When Sibusiso and the deceased arrived at the
first appellant's house on the Wednesday immediately
preceding the fateful Friday they found the second
appellant there. Thuli had asked him to help her, telling
him that there were people who wanted to kill her. He
did not know either Sibusiso or the deceased.

He posed as a policeman, showing Sibusiso and the deceased

a pair of handcuffs and asking them for their names and
addresses which he wrote down in a book. He told them that
he had received information that they intended killing
Thuli, and that he needed their particulars so that he

would know where to f£ind them if something‘hapPened to
Thuli. When the second appellant confronted the two
brothers on this occasion with Thuli's allegation they

denied / ........ .



denied it and said that they had merely come to fetch
Sibusgiso's belongings. After saying that they would
come back on the Friday to fetch two remaining articles
Sibusiso and the deceased 1eft_the first appellant's house.
On Thursday, the day before the attack on the
deceased and Sibusiso, Thuli teook her plans one step further.
Accompanied by Linda, she went by train to Umkomaas where
the first appellant was spending the week with another
girlfriend of his, completely unaware of what was happening
at his home. Thuli told him that Sibusiso and another man
had threatened to kill both her and the first appellant,
and that they gogld return the next day.. She askeé him
to come back and they returned home the same day in his

car,



8.

On Friday 16é August 1985 Sibusiso and the
deceased again went to the first appellant's house.
The latter invited them in, left them inside the house,
went out again and returned shortly afterwards, accom=
panied by accused no 3 and Linda. The second appellant
had, in the meantime, emerged from an adjoining room,
The first appellant accused Sibusiso and the deceased
‘of wanting to kill Thuli, which they denied. He then
searched them, found noc weapons on them and was satisfied
that they were innocent. He called Thuli who sta?ed
that her ancestral spirits had told her that Sibusiso
wanted to kill her. On the strength of this statement
Sibusiso and the deceased were overpowered and hand=
cuffed to each other by the four men, who told them that
they would be taken to the police staﬁion. They were
locked up in the room for about 15 minutes while the
two appellants, Thuli and Pinkie conferred in another
room, Thereafter the two captives were put in the

first / c.oviieaunn



first appellant's car and driven toc a sugar cane

plantation

the driver

Linda were

the pclice

some 38§ km away. The first appellant was

and the second appellant, accused no 3 and

the other passengers. On the way they passed

station, stopped for petrol at a filling

staticn, and carried on despite pleas for mercy and

forgiveness by the captives,

Upon their arrival in the sugar cane field the

two prisoners managed to jump out of the car and run away,

but they were overtaken and caught bf the second appellant,

who forced

them back to the car at knife point. They were

then driven to another spot in the cane field where

everyone got out of the car. On the instructions of the

first appellant,btinda took a parcel from the boot of the



10,
c§r which he handed toc the first appellant, from which
the latter took two bush knives, handing one to accused
no 3. At this stage the first appellant demanded money
for petrol from Sibusiso who gave him a R5,00 note.
The f£irst appellant then said:. "Let us start the Jjob now",
whereupon the second appellant stabbed Sibusiso in the
chest with a knife he had taken from his pocket, followed
by the first appellant who struck Sibusiso at the back
of the neck ﬁith the bush knife. Accused no‘3 struck
the deceaSeg at the back of the neck ﬁith a bush knife
and both wvictims fell to the ground.  They were both
thereafter repeatedly stabbed and struck with bush
knives by their attackers. The trial Court's finding

that the two appellants and accused no 3 acted in concert






