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J U D G M E N T 

HEFER, JA : 

I shall refer to the parties to this appeal 
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by their titles in the Court a quo. What gave rise to 

the litigation between them, was a prohibition in terms 

of sec 46(3) of the Internal Security Act, No 74 of 

1982 ("the Act" ) by the Minister of Law and Order 

("the Minister") of all open air gatherings which were 

not of a bona fide sporting nature. Since 1 April 

1984 such gatherings could only be heid with the ex-

press permission of the Minister or of the magistrate 

of the district concerned. 

The applicant is a registered trade union. 

It has a branch in Natal. On 26 April 1984, Schreiner, 

the secretary of the Natal branch, applied to the 

chiéf magistrate of Durban for permission to hold 
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the annual general meeting of the branch in the 

open air at Curries Fountain on 12 May 1984. On 4 May 1984 the respondent, who was the acting chief 

magistrate at the time, telephoned Schreiner and, af-

ter a brief discussion, refused permission for the 

meeting. This led to an urgent application to the 

Court a quo to set aside the respondent's refusal and 

to direct him to authorise the meeting. Despite oppo-

sition, WILSON J granted an order as prayed. The lear-

ned judge undertook to file his reasons for the order 

later. In the event more than seven months passed before 

he finally did so. Thereafter he dismissed an 

application by the respondent for leave to 
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appeal and the present appeal, which is directed at the 

whole order, was noted with the leave of this Court. 

Before I turn to the appeal itself I wish 

to deal briefly with the refusal of the application 

for leave to appeal by the Court a quo. The learned 

judge refused leave to appeal for no other reason than 

that the matter had become "totally academic, the meet-

ing having been held". This approach is patently 

wrong. The fact that the meeting had already been 

held and that the effect of the order could accordingly 

no longer be undcne, did not bring about that the mat-

ter had become academic. 

Pronouncements....5 
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Pronouncements to the effect that a Court of appeal 

will not enquire into matters which are of intellec-

tual or academic interest only (cf African Guarantee 

and Indemnity Co Ltd v Van Schalkwyk and others 1956(1) 

S A 326 (A) at p 329), are not to be misconstrued. As 

appears from the judgment of this Court in Lendalease 

Finance (Pty) Ltd v Corporacion De Mercadeo Agricola 

and others 1976(4) S A 464 (A) at p 486, they 

"all deal with the situation where the issue 

presented for decision to the Court of first 

instance was at that stage of abstract or in-

tellectual interest only." 
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when the urgent application was presented to the Court 

a quo in the instant case there was " a very real, live 

issue" (as CORBETT JA fittingly described it in the Len-

dalease case) and what happened subsequently was of no 

importance. Leave to appeal ought not to have been 

refused merely because the meeting had already been 

held by the time that the application for leave was 

heard. 

The reasons for WILSON J's order were repor-

ted in 1985(2) S A 280. Briefly stated, the Court's 

main findings were 

(a) that the applicant had not been given a 

hearing; 
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(b) that the respondent had erred in his conside-

ration of the application for authority by 

adopting an incorrect approach and by taking 

irrelevant matters into account; and 

(c) that the respondent had refused the appli-

cation mala fide and in fraudem legis. 

If the first finding is correct, it will dis-

pose of the appeal. I shall accordingly deal with it 

first. The learned judge did not elaborate on the 

cryptic statement at p 287 A of the report that the ap-

plicant had not been afforded a hearing, and the reader 

has been left in the dark as to the facts and grounds 

upon which such an important finding came to be made. 
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It emerged in this Court that the applicant's case was 

that potentially prejudicial information or private 

knowledge which the respondent had, had not been dis-

closed to the applicant and that it had not been given 

an opportunity to refute it before the decision to re-

fuse authority was taken. We were referred in this 

regard to the factors listed at p 287I - 288F as the 

ones which the respondent said had weighed with him in 

coming to the conclusion that the proposed meeting might 

lead to a breach of the public peace and should accor-

dingly not be authorised. None of them had been dis-

closed to Schreiner before permission for the meeting 

was refused. They came to light for the 
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first time when respondent's opposing affidavit was filed. 

On the authority of Pretoria North Town Council v Al Elec-

tric Ice-Cream Factory (Pty) Ltd 1953(3) S A 1(A) at p 

13G - H and other similar cases it was submitted that the 

applicant had not been given a proper hearing. 

This argument brought to the fore the real ques-

tion which calls for decision. It is whether the audi 

alteram partem rule had to be observed by the respondent 

in dealing with the application for authority. His coun-

sel submitted that there was no need for its observance 

since, according to the majority judgment in Laubscher v 

Native Commissioner, Piet Retief 1958(1) S A 546 (A) and 

subsequent decisions of this Court, a public official 
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performing an administrative function need not observe 

the rule if the performance of the function does not 

affect the rights of or will not entail legal consequen-

ces to another. In the present case, respondent's coun-

sel argued, the refusal of authority for the meeting did 

not affect any right of and did not involve legal conse-

quences to the applicant; a gathering of the proposed 

kind had been prohibited and could not validly be held 

without authority, and the Court a quo erred in distin-

guishing Laubscher's case (at p 286G of the report) by 

finding that "the applicant, in applying for authority 

to hold a meeting, was not applying for permission to 

do something it was not otherwise entitled to do". 
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Applicant's counsel supported the Court a quo's ruling 

that Laubscher's case is distinguishable - although he 

did so on grounds which do not seem to have been con-

sidered by the Court. The dispute in this Court thus 

centred on the applicability of the principle in 

Laubscher's case. 

Respondent's counsel received full support 

for his argument from the decision in Congress of South 

African Trade Unions v District Magistrate of Uitenhage 

and another 1987(2) S A 102 (S E C L D ) which appeared 

in the Law Reports not long before the hearing of the 

appeal. In that case KROON J came to the conclusion 

on the authority of Laubscher's case that the audi 
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alteram partem rule need not be observed by a magistrate 

in an application for authority to hold a gathering pro-

hibited in terms of sec 46(3), and expressly dissented 

from.theCourt a quo's reasoning in the present case. I 

may say at the outset that I am generally in agreement 

with what KROON J stated at p 107F-108C. Points were, 

however,raisedin the appeal which KROON J did not con-

sider. This judgment will therefore have to be some-

what more elaborate that his. 

Appellant's counsel, correctly, did not con-

tend that the applicant had a right to hold the gathering 

for which respondent's authority was sought. Sec 46(3) 

of the Act provides that -

"(t) he 13 


