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JUDGMENT

VIVIER JA := ™

The first respondent, Woodhaven Ltd, which
was the applicant in the Court g-ggg, and to which I
shall refer as "Woodhaven", is the registered owner of
a certain  immovable property {("the property") in Durban
described as the remainder of lot 2597 and the remainder
of lot 2598, both of the farm Mobeni No 13538. on
2 November 1970 Woodhaven purchased the proper;y, together
with other land, ffoﬁ the appellapt, the Durban Citx
Council, which was the second respondent in the Court a gquo
and to which I shall refer as "the City Council”. in
terms of a notarial deed of servitude dated 11 April 1957,
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which was duly registered against the title deeds of

the property,lthe City Council, which then owned the
progerty, granted a servitude, described as an electric,
power transmission line servitudé, over the property -
in favour of the second respondent, the Electricity
Supply Commission (first respondent in the Coﬁrt a quo),
to which I shall refer as "Escom". The servitude was
granted for the purpose of conferring upon Escom the
right to convey electricity across the property along
the route of the servitude, Escom was given the right
to enFer.upon the property and erept and maintain the
transmission line and ancillary structures, and to
exercise the powers necessary for the proper and effecs
tive use of the gransmission line, _The consideration

- payable / .......

B R
PEEPEPEE



payable by Escom for the grant of the servitude was the
amount ﬁf R 7512,00. Amongst the limitations which were
placed on the City Council's rights as owner in the deed
of servitude were certaip building and other restrictions
within the se?vitude area and the grant of certain rights
of access to the property in favour of Escom. The
transmission line was duly erected. During 1972 the City
Council transferred the property to woodhaven subject to
the servitude.

buring 1981 Escom started to.dismantle certain
power lines and removed certain pvlons and foundations.
In a letter addressed to Escom date@ 15 June 1982,
Woodhaven requested Escom to confirm that the servitude
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was to be cancelled, and Escom duly furnished the reguired
confirmation.l Events took a different turn, however,
when the City Council expressed a wish to take overi;seLEthe
power line for the transmission of electric power.
When Escom informed Wooéhaven that the servitude was about
to be ceded to the City Council, Woedhaven launched the
present proceedings upon notice of motion in the Durban
and Coast Local Division. It sought an order declaring
that Escom had abandoned the servitude, alternatively
declaring that Escom was not entitled to cede its rights
under the servitude to the City Council. The Registrar
™~
of Deeds (Natal) was c¢ited as the third respondent but no

relief was sought against him. After service of the
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application on it, Escom intimated that it ?as prepared
to concede that the servitude had been abandoned and
that it would not oppose the application, provided no
ordé?for costs was sought agains£ it. The necessary
assurance in this regard was given by Woedhaven and
Escom has played no further part in these proceedings.
At the hearing of the application befoFe
BOOYSEN J, counsel for woodhaven and the City Council
respectively were agreed that it was not possible to
decige the issue of.abandonmf#t without hearing oral
evidence. With regard to the-alternative prayer
BOOYSEN J held that the'ser§itude was inalienable and =

he granted an corder declaring that Escom was not entitled
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to cede its rights under the servitude to the City
Council. With regard to the issue whefher Escom
had abandoned the servitude, the matter was postponed
to a date to be arranged. No order was made as to
costs. BOOYSEN J subsequently ordered that the issue

whether or not Escom's rights under the servitude
could be cedegd, sh?uld be regarded as héving been
adjudicated upon as a gquestion of law in terms of Rule
33{1) of the Uniform Rules of Court, and he granted
leave to the City Council to appeal to this Court against
the declaratory order made by him.

It was not in issue that the notarial deed of

11 April 1957-and its subsequent registration against the
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title deeds of the property, constituted a personal
servitude over_the property in favour of Escom. The
deedlimposed a burden upon the property, restricting the
owner from exercising some of its normal rights of
ownership, It was constituted in favour of a particular
person viz Escom without reference to its ownership of
land. In contrast to praedial servitudes, which.gre
constituted in favour of the successive owners of the

dominant land and burden the servient land irrespective

"of the identity of the owner, personal servitudes are

essentially personal to the beneficiary. Oour law,

unlike the Roman Law, does not recognise a numerus

clausus of personal servitudes. Rights similar to
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those in the present case were recognised as personal

servitudes in Smit N O v Die Meester 1959(4) SA 13(T)

at 14 H; Vestin Eshowe (Pty) Ltd v Town Council of the

Borough of Eshowe 1978(3) SA 546 {(N) at 549 H and

Adinvale (Pty) Ltd v Warmbaths Town Council 1981(3) SaA

516 (T) at 518 G-H. Ccompare the earlier decisions in

Rand Mines Power Supply Company v Johannesburg Municipality

1911 TPD 1131 at 1140 in fine and Electricity Supply

commission v Estcourt Town Council and Others 1932 NPD

631 at 648. For other personal servitudes recognised

as such in our law see the cases referred to by Van der

Merwe, Sakereg at p 360-361, to which may be added the.

decision in Bhamjee en n Ander v Mergold Beleggings 1983{(4)
SA 555(T}. In the leading case on personal

servitudes 1in our law, Willoughby's Consolidated







