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JUDGMENT

NICHOLAS, AJA
- Bonnie Doon Township Extension No. 10 in East

London was established on land owned by Dr C J F Blumenthal



R

Ain.acéordance with General Plan No. 3245/1969_which was ap-
proved by the Surveyor-General on 11 March 1970. The town-
ship is about 4. hectares in extent and slopes down to the
Nahoon River on the East. It comprises some 17 erven, in-

cluding erf 386, on which Blumenthal and his wife have their

residence.

Erven in the township were offered@ at an auction sale .

held in 1972, but no effective sales résulted.

At about this time the Blumenthals became aware éf
problems in the lay;out of the township as it affected erf
386. They requested Mr Eddy, of the land-surveying firm
of Manley, Eddy & Abbott, to suggest a solution, and in
June 1973 Eddy submit#ed a "Sketch Plan showing proposed

subdivisions ........



subdivisions of Erven 386,387 and 3B8 Bonnie Doon Township

Extension No. 10 ..." The following is a reproduction of

- part of the sketch plan.
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This will be referred to as Ex B. (The letters A,B,C,D,E
and F were not on the original sketch plan. They have been
added for purposes of reference).
As they qre represented on the general plan, erf 387
comprises both "PorFion 1l of 387" and "Rem 387" which appear
:. . on Ex B; and erf 388 comprises both "Portion 1 of 388" and

"Rem 388" which appear on Ex B.

The Blumenthals' problems were twofold. (i) Erf 386
depended almost entirely for its water supply on the two reser-—
voirs indicated on Portion 1 of 387, which reservoirs received

their water from the run-off from the roof of the Blumenthals'
home. They wanted the land on which the reservoirs were si-
tuated to fall within the boundaries of erf 386. (ii)

erf

The boundary between eri 387 and 386 was too close to

their dwelling, behind which they wanted additional space



for new servants' quarters.
The soluticn which Eddy proposed was:

(i) to subdivide erf 387 ihto_Portion 1 of 387 and

Rem 387;

(ii) to subdivide erf 388 into Portion 1 of 388 and

Rem 388;
(iii) to consolidate Portion 1 of 387 with erf 386; and
(iv) to consolidate Portion 1 of 388 with Rem 387.
If only steps (i) and (iii) were taken, the remnant of
erf 387 would, in Eddy's professional opinion, not be a
viable erf, because the area available for the erection

of buildings would not be sufficient or suitable. The

reason appears from Ex B. There is indicated on the
plan "Existing sewer servitude", which marks



the position of a sewerage pipeli?e crossing erven 387 and 388.
Buildings could not be erected across the servitude; they
could not be erected between the pipeline and the Nahoon
River because of the very steep terrain; and the remaining
arearbetwéen Willaédale Place and the pipeline - was inadeqﬁatg. 
It was accordingly necessary to consclidate "pPortion 1 of 388"
with "Rem 387".

Blumenthal approved the proposal and asked Eddy to do
what was-necessary to carry it into effect.

Eddy submitted an épplication for subdivision, to-
gether with a copy of his sketch plan, to the East London
Municipality, which'then transmitted it to the Director of

Local Government in Cape Town. The latter approved it sub-

Ject ........
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‘ject to conditions, which would have included a condition

that the consolidations take place, and conditions relating

to the provision of services.

Eddy then made the necessary survey and framed the
Qiagrams, 8ix in number, which were required. These were
submitted to the Surveyor: General, who returned them with
his approval signified thereon. 1In his records the Surveyor---
General made appropriate notes in pencil on the general plan
and on the approved diagrams, and made a pertinent entry on
a noting sheet.

The subdivisions - were not registered in the deeds regis-
try. In order to a'void incurring unnecessary conveyancing

costs, subdivisions would not normally in a case such as this be re-
gistered until the first transfer of the erven concerned. It is provided

in ss. (7) of s. 46 of the Deeds Registries Act, No 47 of 1937,

"ﬂthat L A I R I



that where a general plan has been registered in terms of ss

(1) iﬁ shall not be necessary, where a whole erf is transferped,
to produce a diagram thereof, provided that where a diagram

has not been produced, a reference shall be made to the

general plan in the relevant deed of transfer. Where, hoy- .
ever, a subdivision of an erf has been approved, a diagram

of the erf épproved-by the Surveyor-General must be lodged

with the transfer deed conveying the subdivision for filing

with the first transfer of the erf. (See Jones, Conveyancing

in South Africa, 3rd ed. p. 237).

At about this time, all erven in East London were
renumbered by the Surveyor-General.  They were given con-
sacutive numbers instead of numbers in sets for each individual

township .........



township. Thus erf 387 was renumbered erf 10022 East I_.ondon;
" and erf 388 was renumbered erf 10023 East London.

Under cover of a letter d;ted 6 September 1974, Eddy
sent to Blumenthal coéies of the approved diagrams in dupli-
céte for_safe-keeping: a signed copy of a letter dated 19
November 1973 from the Director of Local Government together
with conditions imposed in connection with the subdivisions; --
and Manley, Eddy & Abbott's account for the survey.

Towards the end of 1379, the Blumenthals decided to
offer a number of erven for sale by auction by W E Midlane
& Co (Pty) Ltd. ("Midlanes")}.

They again called for Eddy's professional services,
He prepared a schédule of the areas and descriptions of the

properties ......



10
properties in the township which were to be offered for sale.
They included erf No 388 (Rem) (erf 10023 {Rem) East London),
the area of which was 1601 square metres. ~ Eddy located the
beacons {or pegs) of the erven concerned, and knocked in
stakes next to the_pegs. Under his direction lines of

sight between pegs were cut with bush knives through the

provided with orange flags and surrounded by white-washed
stones, so that the boundaries of the erven concerned could
be located bf potential purchasers.

On a copy of a locality plan of the township which

had been obtained from the East London municipality, Mr.

Midlane, the auctioneer, indicated the plots to be sold,

dense vegetation which covered the erwven. The stakes were . _ ..






