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NICHBOLAS, AJA

Anderson. Shipping (Proprietary) Limited ("Anderson")
carries on Fhe business of a general and heavy haulage con-
tractor, for which pufpose it operates a large fleet of
vehicles. ﬁnder a policy issued by Guardian ﬁational In-
;urance Co Ltd ("the Guardian") and entitled "The Unicover
Insurance Contract", Anderson was insured against a large
number of perils. In section 14 compréhensive cover was
prdvided in respect of Anderson's transport fleet, of which
particulars were set out.in a schedule. It was provided

inter alia that the Guardian would indemnify the insured in

the event of an accident caused by or in connection with an
insured vehicle against all sums including claimant's costs

and . ..ceeianenn



and expenses which the insured should become légally liable
to pay in respect of death of or bodily injury to any person,
and damage to property. The policy was issued by the Guar-.
dian in the first instance on 1 Séptember 1982 and under it
the insurance was for periods of one_mohth at a time. With
effect from 1 March 1983 a new policy was issued in substan-
tially the same terms. . o
On 22 March 1983, during the currency of the policy,
oné of the insured vehicles {registration number DBJ 409 T),
which was being driven by S.A.Motjedi in the course of his em-
ployment with Anderson, was involved in a ceollisicon with a
vehicle belonging #o McCarthy Rental Limited ("McCarthy”).

In consequence, the latter issued a summons against Anderson



out of the Transvaal Provincial Division of the Supreme
Court (Case No 14412/84) in which it claimed R24985-00 as
damages.

Acting in terms of Rule 13 of the Uniform Rules of
Court, Anderson theﬁ served on the Guardian a third'ﬁarty
notice, claiming to be indemnified against McCarthy's claim
in terms of the insurance policy.

In its plea to this hotice, the Guardian alleged that
it "was entitled to repudiate liability in respect of Ander-
son's claim for indemnification relating to the collision,
and/or to cancel the Agreement of Insurance, which it in fact
has done". The grounds for the repudiation and cancellation

were set out in paragraph 4 of the plea:



"4, The Third Party pleads that the Defendant
breached Condition 1 of the Special Con-—
ditions of Section 14 of the said Insurance
Policy, alternatively the Third Party was
induced to enter into the said Agreement of
Insurance by the Defendant wrongfuilfhcon~
cealing from it the following fact or facts:
4.1 That the Defendant had in_its employ a
arivér who had previously been found
guilty of driving under the influence
of liquor; and/or

4.2 That the Defendant employed drivers
without satisfying itself as to. the
criminal record of the drivers, alter-
nétively the various endorsements on
thé drivers’ licences.

The said fact and/or facts were relevant

and material to the insurance risk."
In further particulars to para 4.1 of the plea, the Guardian
alleged that the dfiver of Anderson's vehicle {Sekwiti Adolf
Mot jedi) had_been found guilty of a contravention of s140(1}
{a) of the Watal Road Traffic Ordinance, No 21 of 1966 - i.e.

driving ............



driving under. the influence of intoxicating liquor - and

that ‘his driver's licence had as a result been suspended for

& months. Anderson asked with reference to para 4.2 of

the plea -
"In what manner is it alleged, that the
Defendant should have satisfied itself re-
garding criminal records of drivers or en-
dorsements on their drivers' licences?’

and the Guardian replied -
"By asking them to produce their driver'’'s
licence for inspection before employing
them."

Asked on what grounds were the facts alleged relevant

and material te the insurance risk, the Guardian replied:

"It is the experience of insurers that

drivers with a c¢riminal record, thus en-

dorsed drivers' licences, are more likely



to cause accidents than are those whose
licences have not been endorsed, aﬁd thus
the risk of damage is materially increased.,"
in the minutés of the pre-trial conference between the legal represen- -
tatives of Anderson and the Guardian, it was recorded that
Anderson and the Guardian had agreed, with the concurrence of
McCarthy, that the only issue to be determined, at the trial
was whether Anderson was entitled to indemnification from
the Guardian: if it was,the Guardian would pay McCarthy the
fuli amount of its claim with costs: if it was not, Ander-
son would make such payment.
The trial judge found against Anderson and dismissed
the third party notice with costs. - Leave having been grant-

ed by the Court a quo Anderson now appeals to this Court

against ...........



against the whole of the judgment.
On behalf. of the Guardian, evidence was given by Mr.
J C Douglas, its technical claims consultant. He referred
to clause 1 of the "Special Conditions"” under s 14 of the
policy, which reads:
"l. If any driver's licence in favour of the
Insured or his authorised driver be en-
dorsed suspended or cancelled or if he or
they shall be charged or convicted of
negligent reckless or improper driving
notification shall be sent in writing to
the company immediately the Insured has
knowledge of such fact."
He produced, with consent, a photocopy of the driver's
licence of Sekwitt Adolf Motjedi which had been issued on

22 Febpuary 1973, It was a licence to drive "Extra Heavy

motor vehicles, Code 11", It bore ar endorsement recor-



ding that the holder had on 26 March 1981 been conviqted

at Mooi River on a charge of contravening s. 140(1)(a) of the
Nat#l’Roads Ordinance, and had been sentenced to 4 months'
imprisonment, and that his driver's licence had been suspen-
ded for 6 ﬁonths.

Douglas said that he w?uid expect that a carrier em-
ploying a driver would check on his driving experience;. that
he had a valid licence; that he was allowed legally to drive
the vehicle; that there were no endorsements on his
licence.; and that it would also check on his past accident
history. If the carrier did not do this, he would expect
that the insurer should be informéd.

The only witness called to give evidence for Anderson

was Mr. L G Roos.
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He was from January 1981 Anderson's "bedryfsbestuurder".

One of his duties was the hiring of drivers, of whom about
48 were employed at any one time. Motjedi was taken into
Anderson's employment on 24 October 1982. Roos had no pre-
sent reccllectién of fhé case, but. he would have followed
his usval practice when employing new drivers. The appli-
cant would be asked for his driver's licence -and for his-
public driving permit, and for particulars as to his pre-
vious experience and former employers. Theh he would be
referred to a mechanic who was qualified to drive heavy
vehicles, for testing on the road. If the report on this
test was favourable'and there was a vacancy, the applicant

would be taken into employment. At first he would be used






