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DIVISION it ettt ettt e eeanoeeesssnanas SECOND RESPONDENT
SENICR 3STATE PROSECUTOR ....0cicv.nn.. THIRD RESPONDENT
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STEYN, 2JJA
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While the appellants were being detained
in terms of séction 29-of the Internal Security Act
No 74 of 1982 (hereinafter referred fo as the Internal
Security Act) they made statements which were reduced
to writing before a magistrate. In the court below
they applied, for reasons which will be referred to
presently, for a mandamus directing the first respondent
{the regi?nal magistrate) to order the third respondent:
(the senior state prosecutor of the regional'court, Port
Elizabeth}), to furnish the appellants with copies of the
aforesaid statements. The *application was dismiSsed® put
the court a gquo, Kannemeyer & Kroon JJ, granted the
appellants leave to appeal to this Courf.

The reasons why they reaquir=sd coples of‘-these state-

ments were the following: Subseguent to the making of the state-

ments/.....
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ments referred t¢ criminal proceedings were insti-
tuted against the appellants. They wers charged
on count 1 with having coniravened section 54{1)
read with certain other sections ¢f the Internal
Security Act; on count 2 with é contravention of
s 32{1) read with certain other sections of the
Arms and Ammunition Act No 75 of 1969; on count
3 of being members of an unlawful organisation in
contravention of s lB(l)(a){iv? read with certain
other sections of the Internal Security Act and
on count 4 of a contravention of s 28(1l} read
with certain other sections of the Explosives Act
No 26 of 1956.

They aver in their various founding

affidavits/
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affidavits that they assumed, on good grounds
which they set out buf which need not be detailed
here, that the statements made by them would be
used against them by the State in their c¢riminal
trialﬁﬂmytmdrequestéd the State to make the
statements available to them but their requests
were refused. They said that without their state-
ments they could not be of any assistance in the
application of the provisions of sections 115, 122
and 220 of the Criminal Procedure Act No.51 of 1977
to any court before which they might be required to
plzad and they would be seriously handicapped and
prejudiced in the preparation of their defence and

in the trial. Particulars of the prejudice which



they would suffer wer= not supplied.

The State's refusal to makz the state-

mants available to the appellants 1s based an

s 29(8) of the Internal Security Aci which pro-

vides:

"The provisions of section 335 of the
Criminal Procedure Act, 197TI(Act No
51 of 1977} shall not apply in respect
of any statement by any person detained
in terms of the provisions of this
section, made during such detention:
Provided that if in the course i zany
subsequent c¢riminal proceedings re-
lating to the matter in connection
wi;h which the said person mads that
nt

statement, any part of such stz

2
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is put to him by the prosecuﬁor, any
person in possession of the steatemsant
shall at the request of such first-

mentioned person furnish nim with g

copy of the said statemsnt.”

Section 335 of the Criminzl Procedure
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Act No 51 of 1977 (hereinafter referrad to as the
Criminal Procedure Act) which is referred to in
s 29(8) of the Act quoted above provides as follows:

"Whenever a person has in relation to
any matter made to a2 peace officer a
statement in writing or a statement
which was reduced to writing, and
criminal procceedings are thereafter
instituted against such person in
connection with that matter, the per-
son in possession of such statement
shall furnish the person who made the
statement, at his request, with a copy

of such statement.”

On behélf of the appellants it is sub-
mitted by zounsel that a fair trial i3z a fundamen-
tal right and one that is accorded to 2very accused
person by the high judicial traditisns of South
Africa. They cite S v Lwane 1966(2) SA 433{A} and

refer to what Ogilvie Thompson JA said at 444 D - E

concerning/.....
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concerning the duty of a judicial officer to warn

a witness in criminal proceedings that he is not

obliged to give evidence which might have a tendency

to expose him to a criminal charge. The learned

Judge said:

"According to the high judicial traditions

of this country it is not in the interests

of society that an accused should be con-

victed unless he has had a fair trizl

in accordance with the accepted tenets of

adjudication.”

Counsel further submit that,apart from

statute, zand in the absencs of secticn 335 of the

Criminal Procedure Act,a person awaiting :zrial

would ordinarily be entitled on requsst Lo a copy

»f a statement relating to the subject matter of

nis trial made by him ts a magistrat=s, or at lesast
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the court has a discretion to order that hs be
furnished with such copy. This, contand counsel,
is in the interest of fairness and justice and

they cite S v Mpetha and Others (1) 1982(2) SA

253(C) at 257A where Williamson J said:

"To my mind it is only fair and just
that a person who makes a statemant
to the police, and who is thereafter
progsecuted in connection with sonme
matter referred to in that statement,
chould be entitled to see that state-

ment when preparing his defence.™

This principle, submit counsel, is reccg-

nised in the systems of mest western <auntries and they

refer to the Canadian case of R v Savizn and Mizrahi

1980{352) CCC, (2nd) 276 cited in Re Xristman and the

Queen 12 DLR (4th} 283, 301/2 and to Ceses and Anno-

ations 10 ALR (4 th) 1092 (USA). This annotation

counsel/.....



counsel contend, speaks of a changed zititude
in the area of criminal discovery so that the
=xXercise,

court has a discretion, which it will

in the interests of justice and for

iministra-

- oa
-

Shown or when necessary for the due

tion of justice, in favour of pre-trizl discovery

of documents in the possession of t

acknowledged couns=l,

anus is, however,

accused to show that the document is nscessary for

ir

he interests

the preparatiocn of his defence and

= -

[

of a fair trial and is not simply » =f a "fishing
wrlch we were

axpedition”™. Another decision to

¥ Chin 59

eferred was the Australian case Reginsz

v o the name of

ALR 1. Chin and another gentleman

Choo/.....
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Choo were tried before a judge and jury. After Lhe
defence case had been closed, the prosecution was
allowed to introduce evidence, not in rebuittal but

in supplying an zlement which should have been proved
b; the prosecution in presenting its case in the
first instance. On appeal to it by the Crown the
High Court of Australia upheld a decision of the
Court of Criminal Appeal which had found in the
appellant's {(Chin's) favour and had ordered a new
trial on the ground that there had been a miscarriage
of justice in the original trial. Apparently,
according te the law of procedure applicable in

Australia, or at least in New South Walss whers Chin

and Choo were tried, a c¢riminal trial was normally

preceded/. ..






