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IN THE SUPREME CQOUR'T' OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

HOECHST PHARMACEUTICALS (PROPRIETARY)

LIMITED

and

THE BEAUTY BOX {PROPRIETARY) LIMITED

(in liguidation)

MEDCALF BARRY & ASSOCIATES

(PROPRIETARY) LIMITED

{(in liguidation)

CORAM: CORBETT, GROSSKOPF, VIVIER JJA, NICHOLAS et BOSHOFF, AJJA

HEARD: 19 February 1987

DELIVERED: 12 March 1887

AFPPELLANT

lst RESPONDENT

2nd RESPONDENT

JUDGMENT

NICHOLAS, AJA

Thisg 'is an appeal against an order of VAN NIEKERK J



in the Witwatersrand Local Division dismissing an application

for an interdict in respect of alleged passing off.

The applicant in the Court a guo was HOECHST

PHARMACEUTICALS (PTY) LIMITED ("HOECHST"). One of the

products manufactured by it is called FIBRE TRIM. This is

salid to provide a natural way of reducing weight, and consists

of tablets composed mainly of grain and citrus fibre and

milk powder. HOECHST introduced it to the South African

market in the latter part of November 1983.

The tablets are contained in a bottle packed 1in a

cardbcard box. The following is a black and white reproduc-

tion of the front of the box, which is what would crdinarily

be seen by a prospective purchascr:



On the actual box the background is white; the printing is

black; the half-orange and the head of wheat are in natural

colours; and the tape measure, which surrounds the box, is

yellow with black figures.

The bottle bears a label, the front of which is sub-

stantially ...........



stantially identical.

Between November 1983 and February 1985 HOECHST en-

gaged, at a cost cf over Rl million, in an extensive adver-

tising campalign to promote FIBRE TRIM. This included a tele-

vision commercial, which was shown sixty-nine times on Sauth

African television between January 1984 and Fabruary 1985;

and also radio advertisements, full page colour advertisements

in magazines with a national circulation, and coloured posters

exhibited at points of sale in pharmacies and supermarkets

throughout the country, During 1984 HOECHST sold over 1,2

million boxes of FIBRE TRIM, with a turnover in excess of

B8 million. FIBRE TRIM, it was alleged and not denied, be-

came a market leader in the slimming aids market in South



Africa and in April 1985 when the application was launched,

it

of

held the dominant share of the market.

HOECHST's case.

it.

The television commercial was said to be the core

The following is a brief description

Articles of women's clothing are seen
falling to the floor, apparently thrown
from behind a screen. A slim, attractive
blonde appears. She is clad in a white
leotard, which has the words FIBRE TRIM
and the motifs of half orange and head of
wheat on the chest. She stands with arms
akimbo and says that she is throwing away
her fat c¢lothes, forever. She is then
seen in the same get-up holding a yellow
tape measure about her waist. This pic-
ture fades and a FIBRE TRIM pack emerges,
the words and the motifs and the tape
measure from the leotard taking their
piace on the box, in front of which stands

a FIBRE TRIM bottle.



In February 1985, THE BEAUTY BOX (PTY)] LTD (the first
respondent in the application) produced a product under the
name EASI SLIM, with substantially the same ingredients as
FIBRE TRIM. MEDCALF BARRY & ASSQOCIATES (PTY) LTD (the
second respoﬁdent) was respensible for its marketing aﬁd
distribution. In the case of EASI SLIM, too, the tablets
were in a bottle, packed in a cardboard box having the same
dimensions as the FIBRE TRIM box. The following is a black

and white reproduction of the front of the box:



FIBRE
- TABLETS

On the actual box the background is white; the printing is

black except for the word FIBRE, where it is Ffirst used, which

18 in red; the girl has blonde hair; the leotard she is

wearing is red; and the tape measure, which surrounds the

box, is yellow with black markings.

The .........



The bottle bears a label, the front of which is

substantially identical.

In the notice of motion, HOECHST sought an order in-

terdicting the respondents inter alia

(1)

(ii)

(iii)

(iv)

from dealing in the course of trade with a
product marketed in the bottle and box in
the form illustrated:

from using a tape measure in conjunction
with any slimming product in circumstances
which were specified;

from using a yellow tape measure in relation
to any packaging or label for a fibre slim-
ming product; and

from passing off any fibre slimming product

as the applicant's FIBRE TRIM product.

Its cause of action was said to be based on unlawful compe-

tition and, more particularly, on passing off.

In his judgment in the Court a quo, VAN NIEKERK J



said that in his view, whether the products were placed

side by side or inspected individually, there could be no

confusion whatsoever between them; and that, taking full

cognisance of the television advertisement, he was not per-

suaded that the respcondents had in any way represented

EASI SLIM as the product of the applicant. Accordingly, the

applicant had failed to make out a prima facie case for the

relief which it claimed, and the application was dismissed

with costs.’

Leave to appeal to this Court was granted.

After the appeal had been noted, both the respondents

were placed under provisional liquidation. Thereafter

HOECHST duly gave notice, in terms of s. 359(2)(a} of the

Companies .......



10

Companies Act, No 61 of 1973, of its intention to proceed

with the appeal. The attorneys acting for the respondents

advised the Registrar of this Court that in the light of

their financial situation the respondents would not formally

be oppesing the appeal. In conseqgquence only HOECHST was

represented at the hearing.

and General Agencies {(Pty)} Ltd
In the leading case of Capital Estatejand Others v
1

-

Holiday Inns Inc and Others 197 7(2) SA 916 (A), RABIE JA

sald at 929 C-E:

"The wrong known as passing-off consists

in a representation by one perscon that his

business {(or merchandise, as the case may
be) 1s that of another, or that it is as-~

sociated with that of another, and, in

crder to determine whether a representation

amounts to a passing-off, ane enquires






