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The appellant stood trial in the Wit-
watersrand Local Division before Theron J and one

assessor on inter alia a charge of murder. He was

convicted on this count énd sentenced to death, the
court having found no extenuating circumstances proved.
Leave to appeal was refused. A petition addressed to
the Chief Justice for leave to'appeal was restricted to
the finding that there were no extenuating c%rcumstances
and was sﬁccessful. The appeal failed. From the
judgment dismissing Fhe appeal (Case No 82/1985) it
appears that during the course of argument, the court,
in reference to the provisions of sec 145(2) of the
Crimiﬁal frocedure Ac£, 51 of 1977 {("the Act"), drew
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attfention/......



attention to the fact that only one assessor had been
summoned ané the death sentence was imposed. The
possibility'of an irregularity was thus raised.

The court however found ?tself gnable to decide this
guestion since, as I have said, leave to appeal was
restricted to the question of extenuating circumstances.
There was in any event insuffipient evidence or infor-
‘mation before the court ‘to determine whethef an irre--
gu}arity 5ad in fact occurred.

This issue is now before us by virtue of
the pfovisions of sec 325 of the Act, sub-sec (1) of
which reads as’follows;

"If the Minié#er, in any case in which

.a person has been sentenced to death,

has any doubt as to the correctness

of/ ......
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of the conviction in question, and such -
person has not in terms of section 316(1)
applied for leave to appeal against the
conviction or has not prosecuted an appeal-

-after leave to appeal against the convic-

" tion has been granted or has not submitted
an application to the Chief Justice in
terms of section 316(6) for condonation or
for leave to appeal against.tﬁe c;nviction,
the Minister may, on behalf and without
the consent of such convicted person,
refer the relevant record, together with
a statement of the ground for his doubt, -
to the Appellate Division, whereupon that
court shall consider the correctness of
the conviction in the same manner as if
it were considering an_appeél'by the

conviéted person against the conviction."
Thus in terms of this section the Minister is authorised
to initiate an appeal {(which i shall refer to as a
"Minister's appeal") in the stated circumstances.

Counsel were agreed that the prerequisites for such an



appeal as laid down in the sub-sectiop are in this

case satisfied. its manifest purpose i; to ensure

that in apprgpriate cases an appeal is prosecuted

to reduce the risk of a ;erious miscarriage of juétice.
There is therefore no justification for restricting

the words "correctness of the conviction" to cases in
which the evidence does not support the verdict. More-
over, linguistiéally a conviction in proceedings tainted
with a fatal irfegularity éan never_be said to be correct.
That the sub-section gl;o provides for an appeal in the
case of an irregularity is. further borne out by the pro-
visions of sub-sec (4) of this section read with those

of sec‘322 of the Act. "They make it plain that an alleged

irregularity/ ......



irregularity may form the subiect matter of a Minister's

appeal.

IThus the question to be decided in the
first place is whether, ip the light of the sentence
imposed, the fact that the Judge sat with on;y one
assessor constituted an irregularity. This involves
an interpretation of the provisp to sec 145(2). The
sub-section reads as follows:

"{2) Where an attorney-general arraigns an
i accused before a sﬁperior court -
{a) for trial and the accused pleads
not guilty: or
(b) for sentence, or for trial and the
accused pleads guilty, and a plea
of not guilty is entered at the
direction of the presiding jddge,
the presidfng judge may summon not more
than two assessors to assist him at the

trial: Provided that where the offence



in respect of which the accused 'is
on trial is an offence for which the
sentence of death is a competent
sentence, the presiding judge shall,
~if ‘he is of the opinion that, in the
* event of a conviction and having re-
gard to the circumstances of the casé,'
the sentence of death may be imposed
or may have to be imposed, summon

two assessors to his assistance."

The question has been before this court on
at least four previous occasions. Since part of what was
.said and decided in egch of these decisions pértains to

this appeal, it is necessary to refer to each briefly.

In S v Chaane en Andere 1978(2) 5 A 891 (AaD)

it was arqued on behalf of the appellant that the. fact

that the death sentence was paésed'without ASSESSOrs
« -

having been summoned per se constituted an irregularity.



This submission was rejected, this court {(per Rabie JA)}
pointing out at pages 894 and 8%5 that:

"Die sub-artikel bepaal nie dat h Regter

" verplig is om in alle gevalle waar die
doodvonnis volgens wet opgelé kan

word assessore op te roep om hom by
te staan nie. Sodanige verpligting ont-
staan eers wanneer die Regter van ceordeel
is, 'met inagneming van die omstandighede
van die geval', dat die doodvonnis by
skuldigbevinding opgelé kan word. Dit
volg dus dat die Regter in 'n geval soos
die onderhawige. m besluit moet neem oor
die vraag of die omstandighede van die
geval sodanig is dat die docdvonnis by
skuldigbevindihg opgélé kan Qord, en dat,
wanneer hy besluit dat dit wel n geval
is waar die doodvonnis opgelé kan word,
hy assessore moet oproep om hom by te

staan.”
Applying this test, it was held that at the inception
of the trial there was nothing to indicate that the

death/ ......



death sentence might result. The indictment, to which
is appended a summary of the substanFial facts of the
Stgte case, gave no such indication and there was no.
further evidential material on which such a'conciusion
could be based. As a matter of fact it was the im-
pressive list of previous convictions which led to the
imposition of the death penalty. The court was there-
fore held to have been properly constituted.

Similarly in S v Dyantyi, 1983(3) S A 532

{(AD) the trial Judge sat without assessors but no irregqula-
rity was held to have taken place. Here too this court re-
lied upon what was reﬁealed in the summary of substaptial
facts furnished in terms of sec 144(3) of the Act (and on an

observation/ ......
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observation made by the Judge to defending counsel
duriﬁg the latter's address on extenuating circumgtances}
for the conclus;on reached. On how the trial judge
ought to be assisted in his decision whether or not to
appoint two assessors Hoexter, JA remarked at page 533 R
that:

"those responsible for the preparation of
the prosecution should give. anxious
scrutiny to the evidence proposed‘to be
led by the State with a view to the
giving of timeous advance notice to the
presiding Judge, either by the member of
the Attorney—-General's staff who reads
the docket before the Criminél roll is
prepared, or by counsel prosecuting at
the trial, that the case merits the

summoning of assessors."

The third decision, .S v Schoba 1985{(3) S A

881 (AD), serves as a useful illustrafion of the

'4

inadequacy/....;.






