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IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matters between 

JABULANI MKHISE (Case No. 468/85) APPELLANT 

and 

THE STATE RESPONDENT 

JOSHUA MOSIA (Case No. 469/85) APPELLANT 

and 

THE STATE RESPONDENT 

- JOHANNES JONES (Case No. 470/85) APPELLANT 

and 

THE STATE RESPONDENT 

JAN ANDRIES LE ROÚX (Case No. 43/86) APPELLANT 

and 

THE STATE RESPONDENT 

CORAM: JANSEN, JOUBERT, VILJOEN JJA 
et BOSHOFF, KUMLEBEN AJJA 

DATE HEARD: 20 MARCH 1987 

DATE DELIVERED: 12 MAY 1987 

JUDGMENT/ 



2. 

J U D G M E N T 

KUMLEBEN, AJA: 

These four appeals were heard together. 

During the period from October 1983 to 

January 1984 at four separate criminal trials 

in the Transvaal Provincial Division each appellant 

was charged with murder and, in some cases, with 

other offences as well. All were convicted on the 

murder charges. In three instances, extenuating cir-

cumstances having been found to be present, sentences 

of imprisonment were imposed. In the case of the 

appellant Mkhise the death sentence was passed. He 

however received a reprieve in terms of sec 326(1) of 

the Criminal Procedure Act, 51 of 1977 ("the Code") 

and/ 



3. 

and a sentence of twenty years' imprisonment was sub-

stituted. 

The significant common feature of their 

trials was that each appellant was represented by 

pro Deo counsel in the person of Mr Sebastiaan Hendrik 

de Jager. At the time that he appeared on their behalf 

he had not been admitted to practise as an advocate in 

terms of either sec 3(1) or sec 5(1) of the Admission 

of Advocates Act, 74 of 1964 ("the Act") and, it follows, 

was not enrolled as an advocate. As a matter of fact 

he was never so admitted or enrolled. Sec 2(1) of the 

Act states that: 

"After the commencement of this Act no 

person shall be admitted to practise 

as/ 



4. 

as an advocate save in accordance with 

the provisions of this Act." 

His appearance as counsel on each occasion was therefore 

unlawful and he moreover committed an offence. Sec 9(1), 

and the relevant portion of sec 9(3), of the Act are to-

the following effect: 

"(l)No person who has not been or is not deemed 

to have been admitted to practise as an 

advocate in terms of any provision of this Act or whose name has been removed from 

the roll of advocates or who is subject 

to any order suspending him from practice 

as an advocate, shall in any manner, di-

rectly or indirectly, practise as an advo-

cate or hold himself out as, or pretend 

to be, or make use of any name, title, 

addition or description implying or 

tending to induce the belief that he 

is, an advocate or is recognised by 

law as such. 

(3)Any person who contravenes any provision 

of this section shall be guilty of an 

offence/ 



5. 

offence and liable on conviction to a 

fine not exceeding two hundred rand or 

to imprisonment for a period not ex-

ceeding twelve months with or without 

the option of a fine, or to both such 

fine and such imprisonment,..." 

De Jager, in order to practise as an 

advocate, became a member of the Society of Advocates 

of the Orange Free State by subterfuge. He pretended 

to be a certain Mr Jacobus Willem Pienaar. In his 

written application for membership to the Free State 

Bar he alleged (holding himself out to be Pienaar) 

that on 29 January 1982 he had been admitted, and was 

enrolled, as an advocate in what was then the South 

West Africa Division of the Supreme Court. Had this 

been the case, he would have been entitled to practise 

as/ 



6. 

as an advocate throughout the Republic in terms of sec 6 

of the Act. After serving his training period as a 

pupil and after having passed the necessary practical 

examination, he was admitted to membership of the Free 

State Bar and proceeded to practise as an advocate in 

that province. By the same deception he subsequently 

became a member of the Pretoria Bar. It was during his 

period of practice there that he acted for the four 

appellants in the Transvaal. 

In the light of these facts each of the 

four appellants, during September and October 1985, 

applied to court for a special entry, recording this 

irregularity, in terms of sec 317(1) of the Code. In 

addition each sought condonation for not having done 

so/ 
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so within the time prescribed by that sub-section. The 

applications for a special entry came before court and 

were granted together with the necessary condonation. 

Though all are not identically worded, each entry relies 

on the fact that de Jager acted for appellants at a time 

when he was not admitted to practise as an advocate in 

terms of the Act. Thus, in the case of appellant le Roux 

the special entry is recorded in these terms: 

"Gedurende die verhoor is beskuldigde 

verteenwoordig deur ene Sebastiaan 

Hendrik de Jager, wat hom valslik voor-

gedoen het as advokaat Jacobus Willem 

Pienaar, terwyl hy nie ooreenkomstig 

die bepalings van die Wet op die Toe-

lating van Advokate, nr. 74/1964, as 

advokaat van hierdie Agbare Hof toegelaat 

en gemagtig was om as sulks te prakti-

seer nie. Die verrigtinge was on-

reëlmatig." 

In/ 
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In addition to relying on the irregula-

rity, each appellant referred to the manner in which 

de Jager conducted his defence, alleging that in 

various respects he had not acted competently. For 

instance, it was said by one or more of them that his 

consultations were perfunctory and inadequate and that 

he failed to take a note of the evidence. 

When the fact of this irregular and improper 

conduct became known, the Minister of Justice appointed a 

Commission of Enquiry into the Appearance of Advocates 

in the Supreme Court of South Africa under the chairman-

ship of its sole member, the Hon. Mr Justice F S Smuts. 

Two/ 
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Two of the four questions, to which the commission was 

enjoined to give attention, bear upon the issues in this 

appeal. They are the circumstances in which de Jager 

purported to practise as an advocate of the Supreme Court; 

and "whether in the circumstances in question a miscarriage 

of justice took place in any particular case." These 

questions were the subject matter of the First Report of 

the Commission of Enquiry dated 12 July 1984. 

In the course of discussing the first. question,the Report furnished full details of de Jager's 

not so professional career. He was a student at 

Stellenbosch University where he obtained his BA (Law) 

degree in December 1975 and the LLB degree in December 

1977. His academic record was unexceptional. His 

marks/ 
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marks in Evidence, Criminal Law and Criminal Procedure 

were above average. In August 1979 he enrolled for a 

short spell as a pupil at the Johannesburg Bar. On 

26 October 1981 he was admitted as an advocate of the 

Supreme Court of Bophuthatswana. This, however, did 

not entitle him to practise as an advocate in the Republic 

of South Africa. Towards the end of 1981, for a period 

of about two months, he was a pupil at the Natal Bar. 

In March 1982 he was appointed a prosecutor 

at Keetmanshoop, South West Africa. Since accommodation 

was in short supply a colleague, Jacobus Willem Pienaar, 

invited him to share his lodgings. After de Jager 

left Keetmanshoop, Pienaar's identity document, his 

LLB degree certificate and his certificate of admission 

as/ 
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as an advocate of the South West Africa Division of the 

Supreme Court could not be found. These documents were 

undoubtedly misappropriated by de Jager since it was 

from this time that he assumed the name of Pienaar. As 

such he was appointed a prosecutor in Vryheid, Natal. 

On the strength of the aforementioned documents and posing 

as Pienaar, he was, as I have said, admitted as a member 

of the Society of Advocates of the Orange Free State and 

in due course to the Society of Advocates of the Transvaal. 

The four appellants were not the only accused persons for 

whom he appeared as pro Deo counsel. During 1983 and 1984 he 

represented some twenty one accused persons in that 

capacity in the Orange Free State and the Transvaal, 

of whom eight were acquitted. 

Each/ 


