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STEYN AJA: 

On April 22 1985 appellant was arraigned before 

McCreath J and two assessors in the Witwatersrand Local 

Division on a charge of having murdered Samson Pule 

Mabote (the deceased) at Krugersdorp on 3 May 1984. He 

pleaded not guilty but was nevertheless convicted of 

murder with extenuating circumstances and sentenced to 

9 years' imprisonment. Leave was given him by the 

trial Judge to appeal to this Court against his conviction 

and sentence. 

The facts which were either common cause or undis= 

puted were set out as follows in the judgment of the 

Court a quo: 

"It is common cause that the deceased was 

in fact shot through the head, the bullet en= 

tering the head on the right hand side, and 

leaving the head from the left hand side. It 

is also common cause that the accused was the 

person who was responsible for firing that shot 

at the deceased and that the shooting was ef= 

fected by means of a 9mm Parabellum pistol, a 

firearm which requires a trigger pressure of 

/some ... 
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some 4 kg or 9 lbs tension in order to enable 

the weapon to be fired. 

It is common cause that it is this wound 

which caused the death of the deceased. It is 

also not in dispute that the premises where 

the shooting occurred is a restaurant and, as 

indicated by the defence in the explanation of 

the accused's plea, a restaurant owned by the 

accused and situated on the first floor above 

certain shop premises. At street level there is a clothing shop, also the property of the 

accused, the entrance whereof faces onto the 

street. A few paces therefrom is a stairway, 

leading down from the restaurant on the first 

floor to the street. In close vicinity to the 

clothes shop there is a butchery. 

It is also common cause that the entrance 

to the clothing shop is by means of a door which, 

according to the accused - and that evidence is 

unchallenged - is fitted with two locks. The 

accused, at the time of the shooting, on his 

own evidence, was sober and it is not disputed 

that the concentration of alcohol in the blood 

of the deceased at the time of the shooting was 

22 grammes per 100 millilitres. 

The accused's evidence is to the effect 

that prior to the shooting incident he had at= 

tended a course in pistol shooting for a period 

of approximately a year; that he had been issued 

with a certificate of competence in consequence 

of that course, and that the course included 

learning how to fire a firearm of the nature 

used in the shooting. 

The accused's evidence is also to the effect, 

/and ... 
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and that is likewise unchallenged, that the area 

in which the restaurant is situated is an area 

which is somewhat unsafe and that for this rea= 

son, and in view of the fact that he had pre= 

viously had difficulty with persons entering 

the restaurant and threatening him, he had 

acquired the pistol in question. He kept it 

in a cocked position whilst he was not actually 

in the restaurant itself and in a position in 

which it could be fired. The pistol was kept 

in a holster whilst he wore it and it then hung 

at his left side. 

There is the further unchallenged evidence 

that in the restaurant itself and behind the 

counter the accused kept a baton to enable him 

to ward off any persons wishing to assault him 

or rob him whilst at the restaurant. 

That much is common cause, or not in dispute 

in this case." 

It was likewise common cause that appellant shot the de= 

ceased in the restaurant between 6 and 7 p m on the day 

in question and that the deceased had a jacket on back to 

front. But the circumstances under which the shooting 

took place were in dispute. I now proceed to deal with 

them. 

Appellant's initial defence as set out by his 

counsel when indicating the nature of the defence and as 

/put ... 
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put by him to several state witnesses, obviously with 

appellant's concurrence, was that appellant had acted 

in legitimate self-defence in warding off an unlawful I 

attack upon him by the deceased. But during the course 

of his own testimony appellant changed his ground. He 

then in fact gave to understand that he never intended 

shooting but pulled the trigger unintentionally whilst 

evading the deceased. This was, however, no mere after= 

thought conjured up by him under the pressure of perti= 

nent questioning. On the evening of 3 May 1984, shortly 

after the occurrence and whilst still in the restaurant 

appellant made a statement to detective warrant officer 

Van der Westhuizen of the South African Police in which 

he inter alia said: 

"I then took out my 9 m.m. Parabellum 

Browning pistol No. 245 PY 18877 to protect 

myself. The pistol was loaded and by mis= 

take a shot went off and hit the Black male 

in the forehead." 

This was in effect saying the same thing as in his later 

/testimony ... 
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testimony. I will deal with his evidence in greater 

detail anon. Suffice it now to say that in what he 

himself repeatedly said appellant effectively disposed 

of self-defence but also placed the intention to kill 

pertinently in issue. 

The only witnesses to testify about what hap= 

pened in the restaurant were appellant and his employee 

Essop who corroborated his version of the events pre= 

ceding the shooting. Essop did not, however, see the 

shot being fired as he was then bending down behind the 

counter looking for the baton. Appellant is conse= 

quently the only witness to testify about the occurrence 

as a whole. Briefly stated, his version thereof is the 

following. 

Between 6.15 and 6.30 p m on the evening in 

question he removed close on R800 from the till in his 

shop and put the money in his pocket. He then proceeded 

to lock the shop's front entrance. Whilst in the process 

/of ... 
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of doing so he was grabbed from behind by the deceased 

who attempted to push him back into the shop, apparently 

with the intention of robbing him inside. This attempt 

failed because one of the door locks had already been 

secured. Appellant escaped by pushing backwards there= 

by throwing his assailant off balance. He then fled up 

the stairs to the restaurant hotly pursued by the deceased. 

On entering the restaurant appellant made for the counter 

at the opposite end of the room intending to take refuge 

behind it. Essop was then also behind the counter. But ! 

there were 10 - 12 customers in the restaurant and some 

blocked appellant's way. He then turned left and ran 

around a table seeking shelter behind it from the de= 

ceased who was still aggreseively pursuing him. In an 

attempt to get at appellant deceased moved in the opposite 

direction and then pushed the table and reached out to 

grab him but failed to do so because appellant ducked 

behind the table. It was during this process of flight 

/and ... 
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and pursuit that the shot was fired after appellant had 

undone the holster button and drawn the pistol. 

During his evidence appellant repeatedly and 

consistently maintained that he had not meant to shoot. 

This will be adequately demonstrated by the following 

extracts from his testimony. During examination-in-chief: 

"What did you think what was he trying to 

do? — Well he was trying to grab me you see. 

Right and what happened when you entered 

the restaurant — As I ran up the steps this 

guy was right behind me, so I ran around the 

table and he was very close and I pulled the 

gun out you see to avoid, because I was scared. 

I didn't know what he was carrying. 

But he was still behind you? — Yes very 

close to me and I just pulled the gun out and 

I took it in my hand and I don't know with that 

tension, or being frightened my hand went on 

the trigger and the gun went off." 

Under cross-examination: 

"When did you take your firearm out?—Just 

when I came to the table, when I ducked behind 

the table I pulled the gun out." 

And: 

/"Yes ... 




