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IN THE SUPREME CCURT OF SOUTH AFRICA

(APPELLATE DIVISION}

In the matter between:

PROTECTIVE MINING AND INDUSTRIAL

EQUIPMENT SYSTEMS (PTY) LIMITED

fdrmerly

HAMPO SYSTEMS (PTY) LIMITED - Appellant
and-- . " — . o _.,' o
AUDIOLENS (CAPE)(PTY) LIMITED Respondent

CORAM: CORBETT, HOEXTER, GROSSKOPF,NESTADT, JJA et

NICHOLAS, AJA
HEARD: 23 February 1987

DELIVERED: 30 March 1987

JUDGMENT

GROSSKOPF, JA

This is an appeal from a judgment by SCHQCK J in
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the Cape Provincial Division, reported ;ub nom. Hampo
3 Syste:gs (Pty) Ltd v Audiolens (Cape)(Pty) Ltd 1985{4) SA
257 (C}. Subsequen# to the hearing in thé Cogrt a quo

the appellant changed its name from Hampo Systems {(Proprietary)

Limited to‘PrbtectiGemMining and Indusfrial Eéuipmen£ é&;iém;
TM“fmef_mwmu;wé(Proprietg%y)-ﬁimitedeanduth%s latter namemhasmaccordinglgn-w;;§4
Been substituted on the record. At the commencemenf of the |
hearing on appeal the appellant applied for, and was granted,
condonation of the late provision of security for costs.
I turn now to the relevant facts in this appeal.
They are briefly as foliows.

A Japanese company,Asahi. Kogaku Kogyo Kabushiki

Kaisha (hereinafter called Asahi), is the manufacturer of,
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inter alia, photographic and optical preoducts, which are

sold under the name Pentax in many parts of the world, in-
cludiﬁg South Africa. Asahi is the proprietor'in the
Republic og-South Africa of the trade mark "Pentax" regis-
tered égisﬂéﬂiléb the ff%de Marks Act, No 62 of 1963, in
graph;c, cinematographic, optical, measuring and surveying
machines, apparatus and instruments; parts, fittings and
accessories for all the aforegoing goods", The marketing,
distribution, export and licensing arm of Asahi is a-wholly
owned subsidiary called Asahi Optical Corpordtion.

The latter company appointed the appellant as the exclusive

distributor in South Africa and certain adjacent territories
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of all single-lens reflex cameras, lenses, photographic
accessories, binoculars and telescopes manufactured by
Asahi, and sold under the trade mark Pentax. In the argu4

ment on appeal nothing turned on the difference between the

two Asaid éompanies, and in what follows I shall treat them

as a single entity. The appellantﬁs exclusive distri-

butorship commenced in 1956 -and has continued ever -sincet~——r~ -

When proceedings were instituted in the present matter a = =~
distributorship agreement of 19 October 1981 was in force,
but prior to the hearing in the Court a guo this had been
superseded by one dated 25 September 1984, Both thesg
agreements were placed before the Court.

Towards the end of 1982 the appellant became aware

that the respondent, a Cape Town Company selling inter alia

CAMEeras ....ace04a
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cameras and other optical equipment by retail, was importing
or about to import and sell Pentax-brand products in South
africa. This import, it transpired later, was of genuine

Asahi prcducts'purchased in Hong Kong. These articles

could be sold profitably by the respondent at pficeé lower

than‘those charged §n the ;etail trade for similar articles %m-
s Q-“_.ported.by.the appellant. On- 4 November 1982 the éppellantmuﬁﬁ_
and Asahi wrote a letter of demand through their attorneys to
the respondent. This letter is guoted fully in the judgment
of the Court a quo at pp. 259 to 260 of the report, and need
not be repeated herein. Briefly, it sets out the relation-
ship between Asahi and thé appellant; refers to the "conside-
rable reputation"” of the mark Pentax; stresses the measures taken by

Asahi .......
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Asahi and the appellant to safeguard and promote this re-

putation; and records that the importation or sale by the

fespondent of Pentax-branded products was unauthorised.

Paragraphs 11, 12

"11-.'

12.

13.

and 13 of the letter then read as follows:

Inasmuch as the use éf-tﬁe trade mafk is
unauthorised, this cénstiiutes an infringe-
ment of.the rights of our client's afore—
mentioned.trade mark, particularly in the
light of s 44(1){b) of the Trade Marks Act. -
Now that the rights of our clients have
been drawn to your attention, we would

like to mention that a repetiticon by vyou

"will censtitute an infringement of our

-¢lient's rights,

May we, therefore, have your assurance that
you will not import or sell ‘'Pentax'’
branded goods into South Africa. You are,
of course, perfectly free to obtain the

goods from the authorised dealer in South

‘Africa."

By letter dated 15 November 1982 the respondent, through its

attorneys ..........
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attofneys. declined to give the assurgnce reduested in para-
graphIIB gquoted above.  This letter is quoted at pp. 260-1
of.the reported.juggment of the Court a ggé. As appears
from the letter, the respondent's attitude was that it had
"ob#aiged £ﬂe“fen£;£-éamefas through a,iegitiméte and ge-
liable source” and that "the articles congerned {were? genuiné
Pentax Fameras, manufactured by your client in Japan”.

The respondent could not see how the relationship between
Asahi and the appellant, and the measures taken to protect
the reputation of the frade mark, were of any concern to the’
respondent.. It had "legitimately obtained the articles for
re-sale, and (would) proceed to re-sell them accordinqu“.

The respondent denied that in doing so it would in any way

be infringing Asahi's trade mark.




! Almest a year later, on 22 October 1983, Mr. B Bacon,
a partner in the firm of .attorneys acting for the appellant,
Puréhased a:Pentax ME Super camera from the respeondent.
It is common cguse that this camera had not been supplied by
.£hé‘a§5e11aht but Had been imported Bf tﬁe-¥e§pondent from. ’
Hong Kong as explained gbovg. The salesman was Mr. H.
Wertheim, a director of the respondent, who deposed to the
opposing affidavit in this matter. I shall at a later stage
have to deal in greater detail with what passed between Mr.
Bacon and Mr. Wertheim.

Thereafter, by Notice of Motion dated 3 April 1984,

the appellant {not Joined b;.Asahi) applied for various or-

ders against the respondent substantially in the terms set

ocut at p. 258 of the judgment a quo. The relevant claims
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that such féreign products were warranted against defects and

for present purposes were those for orders interdicting the
respondent from unlawfully ccompeting with the appellant in
two respects, viz., first, by selling foreign products under

the trade mark Pentax; and, second, by informing purchasers

that such warranty would be honoured by the appellant or its

-agents or distributors. The Court a gquo dismissed- the ap-

plication with costs, and, wi?h its leave, the matter now - -
comes on appeal before us,

On appeal, the appellant's contentions in support of
the above-mentioned claims were succinctly formulated as fol-
lows in its heads of argument:

*That the Respondent is misrepresenting tc

the public that the Appellant will honour a

guarantee ....






