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NESTADT, JA: ‘

appellant pleaded guilty to, and was

convicted/
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conviéted by a Johannesburg mégistrate on, five counts
of contravening sec 53(1) of the Lal?our Relations Act
ZB‘UEIBSG ("the Act"). A sentence of 1 000 hours
periodical imprisonment was imposed (the five counts
.being taken together for this.purposel. An appeal
against sentence to the full bench of the Transvaal

: Prm.?incial Division failed. This is a further appeal
(with the leave of the ‘court a quo} against sentence.

The offences consisted in the failure o#,
what I ﬁay call, appellant's.company to comply with
certain agreements which, in terms of sec 48 of the Act,

had been declared to be binding on it as an employer
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in tHe fufniture manufaﬁturing industry in the Transyaal.
In breach thereof the company had, in respe;t of the
months of October, November and December 1983 and January
1984, failed to pay to the industrial ccuncil concerned
certain provident and holiday fund contributions, training

fund levies, ceocuncil expenses and trade union subscriptions

~in the total sum of R12 920,08. The company was a co-

accused and was also found guilty. Appellant{s convictions
were based on the deeming provisions of éec 33é(5] of the
Criminal Procedure Act 51 of 1977. She was at all ma;
terial times the sole director and shareholder of the
co@pany, whose affairs she managed. In sentencing
appellant, the magistrate also ordered her (and the

éompany),in terms of sec 54(1} of the Act, to pay to

'



the industrial cauncil the amount involved at the rate

of R500,00 per month over a period of 26 months, commencing
on 30 Jﬁne 1984.

Ahﬁfiﬁ Appellant is a woman, who, at the time of

her trial {in April 1984), was about to turn 74 years of
age, She acquired control of the company in October 1982,
It would seem that she struck a bad bargain. Certainly,
from the beginning, it was in financ-ial difficulty and
apparently not profitable. Appellant,névertheless, per-~
severed iﬂ condudting the business. In doing so, however,
she failed to ensure that the company complied with its
ob.ligation_s under the indu;c,trj_al agreements referred to.

It was in breach thereof from October 1982. As a

result it, together with appellant, was from time to

o '.'- .
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Fime prosecuted and ccnvicted on charges similgr to

the oneé in issue in this appeal. The first was in
reépect oflPayments due from Octcober 1%82 to January
1983. Arrears of R13 393,15 were involved. Appellant's
sentencg was a fine (of R13 393,15) which was conditionally
suspended for five years. ?he éecond conviction, on

21 July 1983, was in respect of an amount of R22 880,54
due for the period February 1983 to Mav 1983. Appellant
was sentenced to a fine of Rl Q00 or one year imprisocn=-
ment, conditionally suspended for five years. The

third was on 29 September 1983. It related to the

company being in default of payment of contributions

due for June and July 1983 in the sum of R5 935,74.
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A fine of R5C0, or six months imprisonment on each of

the five counts was imposed. On 24 February 1984

appe}lant was convicted for the fourth timg, in respect
of the company's failure to pay an amount of R7 650,02
due for.August and September 1983. This time she was
sentenced t; six months imprisonment on each count,
conditionally suspended for five years. On each occasion
orders for the payment of the arrears were made against
the company and appellant.

In sentencing appellant, the magistrate
was not ummindful of her age. On the contrary, the
prospect of imposing‘a prison sentence on her obviously

gave him cause for concern. He, nevertheless, felt

compelled to do so. He was, understanagbly, influenced
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by appellant's bad record. With justification he
cbserved:

"{Y)ou failed to pay any contributions
before there are any court orders...
(I}t is really shocking to think that

S a péison is in the trade and really
does not take cognisance of the court
orders and of other payments which
should be paid ... It iz ocbvious to
the Court that ycu decided that you
will do as. you like. That you are
not prepared to listen to the Court
Orders. You are in arrears already
on the amounts you should have paid

back."
The last statement was correcrt. Ogly about R7 500;00
was paid in respect of contributions owing_?Qr the
period October 1982 to September 1983. This 1eft,l
as at ?he time of appellant's trial, an amount of

R42 359 in arrears. And to this had to he added
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the sum of R12 920,08 which had not been'paid for tﬁe
subsequent four month period, ie, until and including
Januéfy 1984. There had, morecover, been the evidence,
téndered by the State, of an officer of the industrial
council, pointing out the prejudice céused to it and the
company's employees by the f%ilure to pay the contributions.

In the light of all these considerations
and despite appellant's testimony, in mitigation of
sentence, that she was in ill-health, I ﬁight not have
been inclined to accede to the argument of Mr Solomon,
on behalf of appellant, that the sentence was unduly
severe. It seems to me, however, that cou@sél's secopd
submigsion, viz, that the trial court misdirected itself,

ig sound and that, on this basis, there was an improper

exercise/ ......
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exercise by it of its discretion. Having reviewed
appellant's course of conduct and previous convictions

the magistrate said:

"{T)he Court feels that it is time that

you should be taught a lesson ...{(I}n

the past the Court assisted you in every
possible way. You received suspended
sentences, and other seﬁtences, and the
last - even on the fourth occasion -
you got six months imprisonment, everything
ﬁas suspended to assist you. But you
showed the Court that every assistance

was just thrown back into the Court's
faces, and the Court feels.that you should
be sentenced to imprisonment. But because
of your age the Court feels that the Court
will not impose the normal period of im-

prisonment. You are sentenced to

1 000 hours periodical imprisonment."
This was not a correct assessment of the position. What
was overlocked was that the fourth conviction, though in

respect of a failure to pay contributions for a pericd

»
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(ie August and September 1983) which was prior to the

months in issue in her trial (ie October, November and

' December 1983 and January 1984), only took place there-

;fter {ie on 24 February 1984). Accordingly, when
appellagt committed the offences for which she has now
been sentenced, the suspended sentences of six months
imprisonment, referrgd te by the magistrate, were not

in existence. Tn S v Jack 1982(4) S A 736(A), Trengove

said (at 742 F):

"Waar nh hof by straftoemeting n beskuldig-
de se vorige vercoordelings as n ver-
swarende faktor teen hom in ag neem, be-
hoort die hof, uit die aard van die saak,
die gegewens, wat op die befrokke vofm

S A P 69 voorkom, versigtig te ontleed,.."

I am bound to say that this did not happen here. Whilst

the trial court, in sentencing appellant, was clearly

entitled/ ......

JA






