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JUDGMENT

HEFER, J& :

I shall refer to the parties to this appeal by
their titles in the Court a guo.

On 17 September 1985 the police took the appli-
cants into custody and detained them until the next
day. After their release the applicants brought an
urgent application in the Court. a quo for a rule nisi
calling upon the respondents to show cause why an. order
should not be made -

"2.1 Interdic;ing and restraining the police

under the direction and control of First

to Fifth respondents from -

2,1.1 unlawfully detaining or arres-

ting the applicants;
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2.1.1 assaulting, threatening, haras-
sing or intimidating the appli-

cants in any manner whatsoever;

Directing First to Fifth respondents

to take all necessary steps within their
powers to prevent any member of the po-
lice from perpetratiﬁg any of the acts
mentioned in paragraphs 2.1.1 and‘2.1.2

supra.

Interdicting and restraining Sixth Res-—
pendent from perpetrating any of the
acts as referred to in paragraphs 2.1.1

2.1.2 supra-—-—---——-—-——==== o

The papers were served in advance on the ‘res-

pondents.

papers.

dated Rules.

Opposing affidavits were filed and a dispute
of fact developed which could not be resolved on the
The Court accordingly directed that oral evi-

dence be heard in terms of Rule 6(5) (g) of the Consoli-

It also granted the applicants interim

relief.......4
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relief, pending the final determination of the matter,

in the form of a temporary interdict in terms of para-
graphs 2.1 and 2.3 and a mandamus in terms of paragraph
2.2 of the notice of motion. With leave of thé Court

a quo the respondents have now appealed against the order
for interim relief.

The material allegations in the parties' affi-
davits need not be stated; they emerge fully from the
judgment in the Ceurt a guo which was reported in 1986(2)
5 A 511. Basically the applicants' case was that they
had been (1) unlawfully and violenfly arrested, (2) as-
saulted and abused by the police during their detention,
and {3) harassed and threatened with further detention

after........ 5
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after being releasédT Apprehending that they might be
persecuted even further they sought protection from the
Court. I

In this Court respendents' counsel challenged

the judgment of the Court a guo on two main grounds. For

the first he relied on Goldsmid v The South African Amal-

gamated Jewish Press Ltd 1929 A D 441 and Mobil 0il Sout-

hern Africa (Pty) Ltd v Afrox Ltd 1983(1) S A 649(C), and

submitted that’the first five }espondents could not com-
petently be ordered to take the steps mentioned in para-
graph 2.? of the notice of motion, where there is uncon-
troverted evidence that they had already taken ali Ireasonabie
steps to prevent membegs of the force from perpetrating

the .....;.,6



the acts of which the applicants complained. If this
contention is correct, it will admittedly afford a short
answer to the case against the first five respondents and
thus dispose of a major part of the appeal. I prefer,
however, not to follow that course. We have not had the
benefit of fuil argument (because the applicants' legal
representatives witbdrew from the appeal) and a legal
principle of considerable importance is at stake. Accord-~
ingly, since I am of the.view that the appeal must in any
event succeed on the facts I shall leave that principle

open for pronouncement on another occasion.

The second submission on respondents’'- behalf

was that the application lacked an essential requirement

’

for .......7
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for the granting of an interdict viz that there is a
reasonable apprehension of future injury. What was re-
quired in the instant case, so the argument went, was a
reasonable apprehension on the appliéants' paft of further
harassment by the police, and the evidence reveals that
they had no grounds for such an apprehension.

That it was incumbent on the applicants to
show a reasonable apprehension of further interférence

with their perscnal integrity, is clear. (Free State

Gold Areas Ltd v Merriespruit (0O F §) Gold Mining Co¢

Ltd & Another 1961 (2) S A 505 (W) at p 515}. What a

“"reasonable apprehension" in this context means and how

it is to be established, appears from a passage in the

s

judgment of BERKER J P in Nestor and Others v Minister

ﬂoo-o-o- 8



of Police and Others 1984(4) $ A 223 (S W A) at p 244,

with which I respectfully agree. It reads as fcollows :

"A reasonable apprehension of injury has
been held to be one which a reasonable
man might entertain on being faced with

certain facts (Free 8tate Gold Areas Ltd

v Merriespruit (Orange Free State) Geld

Mining Co Ltd 1961(2) S A 505(W} at 515).

The applicant for an interdict is not re-
gquired to establish that, on a balance of pro-
babilities flowing from the undisputed
facts, injury will follow : he has only
te show that it is reasonable to apprehend

that injury will result (Free State Gold

Areas case supra at 518). However, the
test for apprehension is an objective one

(Ex parte Lipshitz 1913 C P D 737; Selig-

man Bros v Gordon 1931 O P D 164; Pickles

v Pickles 1947 (3} 8 A 175 (W) ). This
means that, on the basis of the facts pre-
sented to Him, the Judge must degide'whether
there is any basis for the entertainment of

a reasonable apprehension by the applicant."

The............9
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The Court a quec rightly examined the applicénts'
allegation that they had "the reasonable apprehension
that further harassmgnt, detentipn or intimidation might
occur“.in the light of the evidence presented to'it, and
the only question is whether the conclusion arrived at
was the correct one. For the reasons which follow I ém of
the view that it was not.

The Court a guo based its decision on the applicants'
version of the events on 17 aﬁd 18 September 1985.‘ I am pre—
paréd to do likewise. As to the events at the applicants'
home on 21 September 1985 it does not amuge'from the judgment
which version was accepted. But again I am prepgred to éc—-

cept the applicants's version as a basis for -decision. This







