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HOEXTER, JA,

In this appeal the second respondent ("the
cgmpany") is a private compan& known as Shalala Brothers
(Pty] Ltd which was incorporated in Decembexr 1954 with a
registered share capital of ninety €1 shares. The real
parties in the appeal are Mr Anthony John'Shalala, whé is‘
Ehe appellant, and his sister Mrs Josephine Iliev (born
Shalala). Mrs Iliev is the first respondent in the appeal.
In the Court below Mrs Iliev was the applicant, and in this.
judgment reference to her will be made as "the applicant”.
The appeal concerns the propriety or otherwise of an order
for rectification of the company's share register granted

in favour of the applicant in the Court below.

The salient facts may be stated gquite shortly.
The appellant and the applicant live in Klerksdorp where each
carries on his or her own business. At the time of the

company's formation in 1954 the appellant was a bachelor



and the applicant was married to one Michael Shalala.
Their marriage was dissolved in March 1955. The applicant

was then known as "Josephine Shalala" and for business

purposes she signed her name thus. In 1970 the applicant
married her present husband, one Iliev, In the same year
the appellant married one Hind Shalala. During 1975

Hind Shalala instituted an action for divorce against the
appellant, and their marriage was dissolved in 1977.

Thereafter the appellant married a Miss Nel.

When the company was formed thirty shares in
it were issued to each of three initial shareholders, being
respectively the appellant, the applicant, and their brother
Mr Daniel John Shalala ("Daniel"). Each shareholder was’
issued with an original share- certificate dated 14 March 1955.

Certificate Number 1 (in respect of shares nos 1 - 30) was

issued to Daniel; certificate Number 2 (in respect of shares
nos 31 - 60) was issued to the appellant; and certificate
Number 3 (in respect of shares nos 61 - 90) was issued to



4.
the applicant. In October 1959 Daniel ﬁransferred his
thirty shares {(nos 1 - 30) to the appellant, and pursuant
thereto a.certificate Number 4 was issued to the appellant.
Until the end of January 1974 the sole sharehclders in the
company were the appellant (sixty shares) and the applicant
{thirty shares); and the share register of the company

reflected their respective shareheldings accordingly.

At all material times one Grobler, who practises
as an accountant at Klerksdorp, acted as the auditor
respectively to the appellant, the applicant and thé company .
In addition Grobler's firm performed secretarial duties for
the company. At all material times the appellant was the
controller of the company. According to the minute book of
the company a meeting was held on 5 February 1974 which was
attended by the appellant and the applicant. In what
feollows I shall refer to the meeting thus reflected in the

minute book as "the 5 Feb meeting". The minutes of the

5 Feb .......
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5 Feb meeting are signed by the appellant as "chairman" and

they record that the following business was transacted thereat -

"SHARE : It was decided that J Shalala

CAPITAL would receive R2 000,00 for

her 3C shares and that they
would be transferred as
follows:-

A J Shalala to receive 29
shares
Hind Shalala to receive 1

share

-

J Shalala resigned as Direc=

DIRECTORS
| tor of the Company. She
is to be replaced by Hind
Shalala. Sylvia Shalala
was also appointed as a
Director of the Company."
On 5 February 1974 the appellant signhed a Securities
Transfer Form ("the share transfer form")} as the transferee
of 30 shares in the company from "Josephine Shalala" as the
transferor. The number of the relative share certificate
is therein stated as "2", and the distinctive numbers of

the shares as "31 - 80". In the portion of the share

trangsfer .........
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transfer form in which the transferor's signature has to be
affixed there occurs a signature "J Shalala" above the date
"5.2.74". In what follows reference will be made to this
signature as "the disputed signature”, | The share trapsfer
form states that the sum paid for the shares to be
transferrxed is R2 O0C and indicates the names of the trans=
ferees as "Anthony John .Shalala - 29 shares, and Hind ShéLala -

1l share."

Concerning the share certificates issued by the
company and alsoc its share register, the appellant on
7 February 1974 depcsed to an affidavit ("the false affidavit"”
which was thereafter pasted onto the inside of a hard-cover
leaf of a reconstructed share register of the company. The
relevant portion of the false affidavit is in the following

terms -

"I hereby declare under oath that the Share
Register, Transfer No 1, and the following
Share Certificates, in the above company,
were lest by mes-

CERT. NO.  orovemennns
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CERT NO. HOLDER THEREOF DATE OF ISSUE DISTINCTIVE NUMBERS

1 D J SHALALA 21.12.54 1 - 30

2 J SHALALA - 21.12.54 31 ~ 60
'3 A J SHALALA 21.12.54 61 - 90

4 A J SHALALA 6.10.59 1 -3 "

Oon thé strength of the false affidavit a new
share register was compiled and fresh share certificates in
the company‘were issued; and pursuant to the minutes of the
5 Feb meeting thirty éhares in the company held by the
applicant were transferred to the transferees in the propor=
tion (29 shares to the appellant and 1 share to Hind
Shalala) therein_indicated. On 26 February 1975 the
appellant signed a Securities Transfer Form as the trans=
feree of one share in the company from Hind Shalala as the
transferor; and in the space provided for the signature of
the transferor the name "Hind Shalala® appears in signature
_formp To this signature I shall refer as "the forged
signature". When the matter came before the Court helow,
and according to the reconstructed share register, the

registered ........
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registered shareholders in the company were the appellant
{sixty shares) and his present wife, the former Miss Nel

(thirty shares).

It will be noticed that the false affidavit
erroneously states both the numbers of fhe original share
certificates issued to the appellant and the applicant
réspectively, and the distinctive numbers of the shares
respectively allotted toc each of them. However that may be,
the statements made in the false affidavit are incorrect in
a more fundamental respect. In truth the share certificates
in guestion had not been lost by the appellant or by
anybody else; and on 7 February 1974 all three certificates

were in fact in possession of the applicant.

In March 1982 the applicant initiated motion
proceedings in the Transvaal Provincial.Division against the
company (which was cited nominally as the first respondent)
and the appellant as the second respondent. In terms of

sec 115% ........



sec 115 of the Companies Act, No 61 of 19?3; the applicant
alleged that her name had been removed from the company's
register vithout sufficient cause; and she applied for
rectification thereof. The appellant resisted the

application.

The applicant's case, in a nutshell, was the
following. During 1954 she and her two brothers (Daniel
and the apbellant) agreed that each would contribute
£2 000 (R4 000) towards the purchase of a rural property
("tle farm") in the Klerksdorp district, To this end
the applicant paid R4 000 to Daniel from whom, in due
course, she received her original share certificate
for 30 shares in the company. On 3 November 1963
the applicant lent the appellant RBOO,. which loan has
since remained unpaid. At the time of the transaction
and "as proof of the loan" the appellant gave the

applicant a cheque for R800 and as security for repayment






