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Federated Building Co (Pty) Ltd ("the township 

owner") applied to the Administrator of the Transvaal 

under the Townships and Town-Planning Ordinance No 11 

of 1931 (T) to establish a township on land owned by 

it in the district of Germiston. Its application was 

granted. On 27 August 1952 the Administrator pro= 

claimed the township of Spartan an approved township 

by Proclamation No 230 of 1952 issued under section 

20(4) of the said Ordinance. The township comprises 

263 erven indicated on General Plan S G No A7827/50 

(Annexure "H"). 

/The 
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The conditions imposed by the Administrator 

in proclaiming the township are divided into two parts : 

A Conditions of Establishment and B Conditions of 

Title. Condition A 8 set aside 19 erven to be trans= 

ferred to the proper authorities by the township owner 

for government and municipal purposes while erf 259 was 

to be reserved by the township owner for railway purposes. 

Condition A 11 obliged the township owner and its 

successors in title to observe the conditions of establish= 

ment and to take the necessary steps to secure the 

enforcement of the conditions of title. 

In part B of the conditions the erven are 

/grouped 
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grouped under several different categories. According 

to Condition B 1 all rights to minerals and precious 

stones in all erven are reserved by the township owner 

and its successors in title to such rights. These 

mineral rights are in the nature of personal quasi 

servitudes which are freely assignable (1959 Tydskrif 

vir Hedendaagse Romeins-Hollandse Reg p 30). The 

township owner became entitled in terms of sec 71(1) 

of the Deeds Registries Act No 47 of 1937 on the opening 

of a township register for the township to take out a 

certificate of rights to minerals in respect of the 

reserved mineral rights. Condition B 2 contains 

/provisions 



5 

provisions which apply to all erven, with the exception 

of the 20 erven mentioned in condition A 8. They 

relate to matters such as the prohibition against transfer 

or lease an erf to any Coloured person, and the sub-division 

of erven save in exceptional circumstances, elevational 

treatment of buildings, excavations, the keeping of 

animals and the discharge or drainage of stormwater. According to Condition B 3 three erven (including erf 

184) are described as "special business erven" which 

are to be used for trade or business purposes only 

subject to certain restrictions, e.g. they are not to 

be used for a warehouse or a place of amusement or 

/assembly, 
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assembly, garage, industrial premises or an hotel. 

Furthermore "no business carried on- - - - with persons 

other than Europeans and no business of a kaffir 

eating-house of any description" may be conducted 

on them. Buildings erected on them are to have 

a minimum of two storeys and the upper storeys may 

be used for residential purposes. In terms of Con= 

dition B 4 erf 258 is to be a "general business erf" 

which is to "be used for trade or business purposes 

only provided that it shall not be used for a place 

of amusement or assembly". Condition B 5 establishes 

erf 185 as a "special purposes erf" which is to be used 

/solely 
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solely for the business of a motor garage and purposes 

incidental thereto. According to Condition B 6 

erf 127 is a "special erf" on which there are graves. 

Condition B 7 deals with "industrial erven" which 

consist of a total of 237 erven. The relevant 

portion of Condition B 7 provides as follows: 

"All erven except those referred to in 

Clause B 3 to B 6 shall in addition to 

the conditions set out in clause B 2 

hereof be subject to the following con= 

ditions:-

(a) The erf and the building or buildings 

to be erected thereon shall be used 

solely for such industrial purposes 

as may be approved in writing by the 

local authority and for purposes in= 

cidental thereto, but for no other 

/use 

http://ConditionB7provid.es
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use or purpose, whatever, and 

no retail trading of any description 

(save as provided in sub-clause (ii) 

hereof) shall be conducted thereon. 

The words ' purposes incidental thereto' shall 

be deemed to include -

(i) the erection and use for residential 

purposes of buildings for managers 

and watchmen of works, warehouses 

or factories erected on the said 

erf, and with the consent, in 

writing, of the Administrator, 

given after consultation with the 

Native Affairs Department and of 

the local authority, and subject 

to such conditions as the Adminis= 

trator in consultation with the 

local authority may impose, 

provision may be made for the 

housing of coloured persons bona 

fide and necessarily employed on 

full-time work in the industry 

conducted on the erf; 

/(ii) 
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(ii) the right of the owner to dis= 

pose of goods manufactured on 

erf or any other goods permitted 

in writing by the local authority." 

Condition B 8 provides for a servitude of sewerage 

on all erven in favour of the local authority while 

Condition B 9 contains definitions of "applicant" and 

"Coloured person". 

The respondent became the registered owner of 

erf 184 which it acquired directly from the township 

owner by Deed of Transfer No T23737/1961 (Annexure "B") 

registered on 6 November 1961. This Deed of Transfer 

incorporated Conditions of Title B 1, 2, 3, 8 and 9 

from the Administrator's Proclamation as conditions (a) 

/to 
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to (p). Condition of Title B 3 which categorized 

erf 184 as a special business erf to be used for trade 

or business purposes only is common to erven 64 and 183 

only but not to the other erven (including erf 42) in 

the township. 

On 12 December 1961 the township owner by 

Deed of Transfer No T26529/1961 transferred erf 42 

to Broadacres Investments Ltd. The latter by Deed of 

Transfer No T21718/1965 (Annexure "C") on 17 June 1965 

transferred erf 42 to the first appellant. This 

Deed of Transfer took over Conditions of Title B 1,2,7, 

8 and 9 from the Administrator's Proclamation as 

/conditions 
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conditions (a) to (n). It was Condition of Title 

B 7 which categorized 237 erven (including erf 42) 

as industrial erven. As I have already indicated, 

erf 184 does not fall in the category of industrial 

erven. The counterparts of Condition of Title B 7 

are conditions (i) to (k) inclusive in the title deed 

of erf 42 which are not common to the conditions in 

the title deed of erf 184. Only Conditions of 

Title B 1, 2, 8 and 9 are common to erven 42 and 184. 

Condition of Title B 7 which categorized erf 42 as 

an industrial erf does not appear in the title deed of 

erf 184. Likewise Condition of Title B 3 which 

/categorized 


