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IN THE SUPREME COURT OF SOUTﬁ'AFRICA

(APPELLATE DIVISION)

In the matter between:

VIRGINIA LAND AND ESTATE COMPANY
LIMITED '.-.-......“..ICC-C‘-I...-.C-. FIRST APPELLANT

Fl

TUOCKERS LAND AND DEVELOPMENT
CORPORATION (PROPRIETARY) LIMITED ... SECOND APPELLANT

and

VIRGINIA CENTRAL CITY PROPERTIES .
(PROPRIETARY) LIMITED ......vvvv2<... RESPONDENT

VILJOEN, VAN HEERDEN, GROSSKOPF,
NESTADT, JJA et NICHOLAS AJA '

CORAM .

HEARD 14 SEPTEMBER 1987

DELIVERED 27 NOVEMBER 1987

JUDGMENT

VILJOEN, JA

The litigation in this matter commenced in
the form of an application on neotice of motion brought
by the/....
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by the respondent against the two appellants (here-
inafter referred to as Virginia Land and Tuckers
respectively) and third respondent who is not a

party to this “appeal, praying for an order declaring .

P

‘thAt‘ he:?purpqrted“ cancellation by Tuckers on the
- R v

7th November 1980 of the sale of certain stands by

B

Virginia Land.td the respondgnt,ﬂgs of.no fogce aqd
effect. In support of this contention the responéent
relied upon, firstly, a written.GAriation of the
agreements of sale in terms of which, it was al}eged,
:extéségon.was graﬁted £o pay ;utstanding balancés on
the stands pur;hased;_éeqond}y, on the invalidity of‘_
the notice which was given to remedy the breach by the

respondent of the deeds of sale; thirdly, on estoppel,

fourthly/.....
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fourthly, on waiver, aﬁd fifthly, on the exceptio

doli generalis. Anéwering.and replying affidavits
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were filed which disclosed a number of factual dis-

putes which could not be decided on paper. The matter . -
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was, consequently, referred by Van Reenen J for the -
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those issues and eventually, .. -

hearing of oral evidence on
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aftef'é fairly 1éhgthy hearing, Moll JP delivered Qi
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judgment in which he rejected all but'pne of thefgfbﬁhQSw i
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raised by the respondént. The one ground on which.fhé 3;*1
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latter succeeded was the exceptio doli generalis, the - " .-

learned Judge ‘President finding, on the facts of the_case, '

that the enforcement by Virginia Land of its rights in
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terms'éf the deeds“bf Bale would“be unconé&ionablei_p %l:i-

conduct/..;..
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conduct on its part and would cause great inequity.
Leave having been granted.by the Court a gquo the
appellaﬁts now appeal to this Court.

The transactions which gave rise to this
litigation were B85 separate deeds of sale which were
entered into during or about June 1973 between the
respondent, then known as Elegagt Dry Cleaners (Pty)
Limited, for the purchase of 85 stands in the township
of Virginia, situate in the district of Ventersburg,
Orange Free State, from VirginiavLaﬁd. These deeds of
sale were in identical terms. Each deed provided
for the payment of a deposit and the balance in monthly
instalments. A raté of 8%% p a interest was stipu-
lated to be paid on the outstanding balance and in

terms/.....
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terms of the agreement the purchase price and all

other charges were to be paid in full within six years of

the date of signature thereof, by the purchaser.

;; ' The purchaser, clause 8 of tﬁe agreement provided,
shall be entitled to possession of the land on sig-
nature théréof by the seller and from that date the
former shall be liable for all rates and other char-
ges leviable in respect thereof and shall refund any
prepayments méde by the seller in this regard} A

cancellation clause provided that in the event of

the purchaser failing to pay any amount payable in

terms of the agreement promptly on due date or

committing a breach of any of the other terms or

ifl conditions of the agreement the seller shall, should
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the purchaser fail to make such payment and/or
remeéy such breach within thirty days after written
notice has been given to the purchaser informing him
of the failure in guestion and demanding that he
carry out the obligation in guestion within such
period, be entitled to cancel the agreement, to
claim ;:ayment of all arrear payments due, to take
possession and occupation of the land and to retain
all payments made by the purchaser to the seller
‘prior to cancellation, or, in the alternative, to
cancel the agreement and recover froﬁ the purchaser
such damages as the seller may prove it has sustained

as a result of such breach together with all other

costs and charges for which the purchaser is liable
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in terms of the agreement.

Clauses 15(2) and (3) read as follows:

“15.2

15.3

This Agreement constitutes the en-
tire Agreement between the parties
and no representétions, warranties
or undertakings shall be of any
force or effect save as recorded
herein. No variation of or addi-
tion to this Agreement shall be of
any force or effect unless reduced
to writing and signed by the parties

or their duly authorised agents.

Any indulgence shown, extension given
or right waived on the part of the
Seller whether relating to the payment
of instalments or any other matter

or thing shall in no way operate as

an estoppel against the Seller or in
any way limit its rights hereunder or
modify or alter the same and the
Seller shall be entitled at any time
to exercise its rights in terms of
this Agreement as though no indulgence
were shown, extension given or right

waived."

The/.....
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The respondent relies, in the main, upon a

written agreement of variation of the deeds of sale.

Such variation is to be found, substantially, it is

contended, in a series of letters which passed be-

tween the parties or their attorneys who acted for

them. Van Reenen J identified certain disputes of

fact on which he ordered oral evidence to be led.

The dispute relating to the written variation was one

of them. I shall assume, without deciding the issue,

that such evidence is; for the purpose of interpreting

the correspondence relied on, admissible and, even though

my main task, as I see 1t, is to analyse the correspon-

dence, I shall, although as sparingly as possible, refer,

in the course of relating the history of the matter,also, where

necessary/.... -



necessary, to the evidence led.

When the six year period within which

the purchase price had to be paid in full, was
nearing ;ts end, the firm of'Regenbaum, Rapeport,
Fanaroff & Pa;;ners'j"RapepqrtJ), who was acting

for the respondent in a rates dispute between the
parties, was, by letter dated 28 March 1959, written
by Tuckers' attorneys, Joel Melamed & Hurwitz

{"Melamed" ), reminded as follows:

"We would point cut that the balance of the

purchase price payable in terms of the
Deeds -of Sale are now falling due for pay-
ment. Your client has been in communica-

tion with our client in this regard.

Entirely without prejudice and without

in any way conceding that our ¢lient will
] give your client an extension of time for
payment will you please advise us what

extension of time your client reqguires.”

Because/,..-.
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