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who stood trial in the Cape of Good Hope Provincial 

Division on 5 counts: housebreaking with intent to 

steal and theft; murder; robbery; and two counts of 

attempted murder. He was convicted on the first two 

counts and on one count of attempted murder. On the 

murder charge the death penalty was imposed, the court 

having found no extenuating circumstances. The appeal, 

leave having been granted by the court a quo, is directed 

solely at that finding. 

The charges were based on what took place 

in Parow on the night of 29/30 March 1983. On the 

morning of 29 March 1983 the appellant and the two accused 

(who were accused Nos 1 and 3 at the trial), Grenville 

van Wyk and Andrew Basson, alias Kimberley, were present 

at the home of one John Pietersen, who was also there 

They/ 
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They started smoking Mandrax mixed with dagga. At 

a certain stage during the course of the morning 

it was decided that Kimberley, appellant, and the two accused would that night break into premises and steal. Pietersen, who was apparently the person who initiated this plan and chose the participants, dis-cussed the details with them. It was arranged that van Wyk would take them by car to a shop known as "711 Superette" situated in Fifth Avenue, Parow where they were to break in and steal. At about midnight or soon after those who were sleeping were awakened and they set forth. Van Wyk drove the four of them to the shop. On route Kimberley produced a firearm and said that he would shoot any "boer" who disturbed them. van/ 
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Van Wyk dropped them off not far from the shop and 

left. Their attempt at breaking in was unsuccessful. 

They proceeded to the club house of the Parow North Golf 

Course but again failed to gain entry. 

Their third target was the "Superette 711" 

in Haydn Street, Parow. There Kimberley, accused No 1 

and another, either appellant or No 3 accused, entered 

the store whilst the fourth man remained outside to 

keep watch. Unbeknown to the intruders, in breaking 

in they had triggered off an alarm. This led to W/0 

van Dyk and Cons van Wyk arriving in a patrol car at the 

scene at about 4 am. By this time goods and money had 

been removed from the shop. The policemen entered 

with pistols drawn and initially noticed two persons 

in/ 
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in the shop. They turned out to be Kimberley and 

accused No 1. When the police accosted them, Kimberley 

fired a shot at van Wyk which instantly killed him. 

Van Dyk had not released the safety catch of his pistol 

and this prevented him from returning the fire. As 

he fled he was shot by Kimberley in the thigh. Outside 

the shop, after Kimberley had emerged from it, van Dyk 

and Kimberley exchanged shots as the latter ran away. 

In the meantime accused No 1 had taken possession of 

van Wyk's pistol. He emerged from the shop at about 

the same time that the flying squad van, driven by 

Sgt Truter, arrived. Accused No 1 fired at it 

with the deceased's firearm. A police dog was re-

leased from it and this led to his arrest. Whilst 

inside/ 
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inside the shop van Dyk clearly saw the movement of a 

third person also involved in committing the offence 

but was unable to identify him. This person and the 

watchman, that is to say, appellant and accused No 3, 

made good their escape. 

In the case of the appellant it was short-

lived. At about 5:40 am he was detected and arrested 

as he walked along the national road between Cape Town 

and Paarl. He was brought back to the shop and, after 

being briefly interviewed by Capt Britz, was taken to a 

magistrate as he was prepared at that stage to make a 

statement. He later changed his mind. He did, how-

ever, make one to Capt Britz that afternoon at the 

Bishop Lavis Police Station. At the trial its 

admissibility/ 



7. admissibility was contested. After evidence had been 

adduced on this issue during a "trial-within-a-trial", 

it was ruled admissible and received in evidence as 

exhibit N. 

The foregoing summary is based upon facts 

which were common cause, admitted or reliably proved 

by the State witnesses. 

In its judgment on the merits the court 

held inter alia that the appellant was a willing and 

active participant in a planned robbery; that he knew 

that Kimberley was armed with a pistol; and that he 

realised that there was an inherent risk that he would 

use it, perhaps with fatal consequences, should the 

need arise. Thus, applying the doctrine of common 

purpose,/ 
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purpose, appellant was found guilty of murder. 

After conviction the appellant testified 

briefly in extenuation. His evidence aimed at proving 

that he was under the influence of Mandrax and dagga 

at the time the offences were committed. The court 

on the question whether extenuating circumstances were 

present in the case of appellant said: 

"He was born on 7 February 1962 and was 

thus 21 years of age at the relevant time. 

Although the probabilities are that he was 

in the shop at the time of the shooting 

we have decided that we should approach 

the present enquiry on the same basis 

as we did in the main judgment, namely 

that he was keeping watch outside and 

ran away when the police came. We do not 

think that his role as watchman outside 

diminishes his moral blameworthiness as 

compared to that of number 1 who was in 

the/ 
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the shop. On a moral basis they both 

equally participated in the setting of 

the scene which carried the risk of 

killing an innocent policeman. He is 

somewhat younger than number 1 and this 

we have considered. He gave evidence 

in mitigation and again lied about his 

own condition. He was totally unimpressive 

and unacceptable as a witness. He has 

obviously exaggerated the extent to which 

he might have been affected by dagga and 

mandrax. It is true, as argued by Mr 

De Kock on his behalf, that there are 

degrees of immaturity, but in our judgment 

of number 2 he is an adult with adequate 

maturity to bear the full moral responsi-

bility of his actions. The whole long 

saga of that early morning shows only too 

clearly that all the accused had their wits 

about them. After all this was the third 

place they visited for the purposes of 

breaking into and stealing. 

Much of what I have said in relation to 

number 1 applies equally to number 2, apart 

of course from the somewhat different roles 

they played in the operation. We have 

carefully/ 
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carefully considered the totality of the 

circumstances relating to number 2 and 

we are unanimously of the opinion that 

in his case, too, there are no extenuating 

circumstances." 

Before us Mr Laubscher, who appeared for the 

appellant, submitted that this conclusion was wrong, and 

that the court ought to have found that the moral blame-

worthiness of the appellant was reduced, for one or more 

of the following reasons: 

(i) The appellant was, or might have been, the 

watchman in which event he played a "less 

associative role". 

(ii) The fact that the firearm was not used during 

the two abortive attempts at breaking in would, 

or could,have led the appellant to believe that 

the/ 
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the likelihood of it being used at all had 

diminished. 

(iii) Appellant's mental condition was adversely 

affected by the dagga and Mandrax he had smoked. 

(iv) Appellant did not have the direct or deliberate 

intention of killing the deceased. 

(v) It was the "evil influence" of Kimberley which 

caused him to participate in the crime. 

(vi) The "relative youthfulness" and immaturity of 

the appellant justified the inference that his 

complicity in the offence "was not tainted with 

inherent vice." 

Although it is the cumulative effect of any 

proved extenuating factors which is to be assessed, it 

is/ 


