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J U D G M E N T 

KUMLEBEN, AJA: 

The/ 



2. 

The appellant was one of three accused 

charged in the regional division of the Magistrate's Court 

at Wynberg with contravening sec 2(a) of Act 41 of 1971. 

The charge proffered was that during the period from 

July 1981 to May 1982 he unlawfully dealt in 94 055 

Mandrax tablets containing methaqualone. The alterna-

tive count alleged that during the same period he 

illegally possessed them. He was convicted on the main 

charge and sentenced to a period of twelve years' imprison-

ment. (The other two accused were acquitted). His appeal 

to the Cape Provincial Division failed, as did his applica-

tion for leave to appeal to this court. Such leave was 

however granted on petition to the Chief Justice. 

Appellant's/ 



3. 

Appellant's conviction was based largely on 

a statement he made to a magistrate on 14 May 1982. Its 

admissibility was contested on the ground that he had 

been unduly influenced to make it. This led to a "trial-

within-a-trial". At its conclusion the magistrate, re-

lying on the presumption in sec 217(1)(b)(ii) of the 

Criminal Procedure Act, 51 of 1977, ruled that appellant 

had failed to prove that he had been unduly influenced 

to make the statement. It was accordingly received in 

evidence as exhibit C. 

Its substance was that during July 1981 

appellant was approached by one Solomons who asked him 

whether a closed trailer could be stored for him in a 

yard at appellant's home. He agreed without knowing 

what/ 



4. 

what it contained. At some later stage he became 

suspicious and on enquiring was told by Solomons 

that in it were two suitcases containing Mandrax tablets. 

This made him anxious to see it removed from his premises 

but on being paid R30 000 by Solomons he agreed to its 

remaining there. Having made this arrangement, Solomons 

left for India. In December 1981 appellant visited him 

there. When they met he asked appellant to remove the 

trailer from his yard and place it in a locked garage where 

it would be secure and its contents protected from the 

weather. A further amount of R4 000 was paid to him. On 

his return to this country he carried out this instruction. 

The trailer was taken from his home at 98 Halt Road, Elsies 

River and stored in a garage on the premises of one of his 

dry/ 



5. 

dry cleaning businesses, "Quick Dry Cleaners" situated at 

Victoria Road, Grassy Park. There it remained until it 

was discovered by the police in the early morning of 14 

May 1982. 

Certain other facts, which bear upon the 

issues to be decided in this appeal, were indisputably proved 

by the evidence of two State witnesses: Mr Sheik Adam 

Hoosain and Det.Sgt Slabbert. The former is a nephew of 

appellant and lived with him at his home. He was also 

the manager of "Quick Dry Cleaners". He was not present 

at these premises when the trailer was brought and placed 

in the garage by appellant or by someone on his instructions. 

In due course he saw it in the garage and was told by 

appellant that he was to look after it and see that no 

one/ 



6. 

one tampered with it as it belonged to someone else. 

Appellant did not disclose its contents to him. He 

merely said that it contained a fridge and other "valuables". 

It remained there for a week or two before it was dis-

covered by the police. When they arrived at the premises 

that morning at about 6:30 am they were met by an employee, 

Mrs Ethel Davids, who let them in. At his request she 

gave Det.Sgt Slabbert the key of the gate giving access 

to the fenced enclosure within which the garage is sit-

uated. On entering the garage he found the trailer, 

the lid of which was secured with two padlocks. These 

were forced open to reveal the two suitcases containing 

94 packets of Mandrax tablets. The other two accused 

were/ 



7. 

were at the premises that morning and were arrested. 

No 2 accused was an employee, who slept in a room in 

the back yard close to the garage. Sheik Adam Hoosain 

had instructed him to keep an eye on the trailer at 

night and at other times when he (Hoosain) was not 

there. No 3 accused was a friend of No 2 accused 

and happened to be spending that night in the room 

with him. That morning soon after the discovery of 

the Mandrax appellant and members of his family were 

also arrested. 

The following further facts, which were ad-

mitted or proved, are relevant to the issues to be 

considered. The Mandrax tablets in the packets were 

counted and the total number was 94 055. After Solomons 

left/ 



8. 

left for India - as far as the evidence reveals - he at 

no stage returned to this country or exercised any con-

trol over the trailer. If the key or keys of the pad-

locks were found by the police - the evidence is not 

clear in this regard - they were not found in appellant's 

possession. 

The appellant and the two accused closed 

their respective cases without tendering any evidence. 

The questions raised on appeal are thus to be decided 

on the State case. They are: 

(i) Whether, in deciding on the admissibility of 

the statement, the magistrate was correct in 

concluding that the onus was upon appellant 

to prove that he was unduly influenced to 

make/ 



9. 

make it. 

(ii) Whether the magistrate was correct in con-

cluding that such onus of proof was not dis-

charged. 

(iii) Whether the facts proved that the appellant 

was "found in possession" of the Mandrax táb-

lets within the meaning of that phrase as used 

in sec 10(1)(c) of the Abuse of Dependence -

producing Substances and Rehabilitation Centres 

Act, 41 of 1971 ("the Act"). 

(iv) Whether, if the presumption in the said sub-

section of the Act is applicable, it was rebutted 

(notwithstanding the fact that the appellant 

failed to give evidence.) 

(v) And/ 



10. 

(v) And lastly whether the sentence imposed was 

excessive and ought to be reduced. 

The first ground, which was raised for the 

first time on appeal to the court a quo, was thus for-

mulated in the heads of argument: 

"The Magistrate erred in ruling that the 

onus was on the Accused to prove that 

the statement which the Accused had made 

to MAGISTRATE PECKHAM had not been made 

freely and voluntary while in his sound 

and sober senses and without having been 

unduly influenced thereto, more particu-

larly, in that it does not appear from 

the document in which the statement is 

contained that it was made freely and 

voluntarily by the Accused while in 

his sound and sober senses and without 

having been unduly influenced thereto." 

The point taken has reference to the provisions of sec 

217(1)(b)(ii) of the Criminal Procedure Act 51 of 1977 

which/ 



11. 

which paraphased states that where a confession is made 

to a magistrate it shall on its mere production be presumed, 

unless the contrary is proved, 

"to have been freely and voluntarily made 

by such person in his sound and sober 

senses and without having been unduly in-

fluenced thereto, if it appears from the 

document in which the confession is con-

tained that the confession was made free-

ly and voluntarily by such person in his 

sound and sober senses and without having 

been unduly influenced thereto." 

A similar provision relating to an admission is to be 

found in sec 219(A)(l)(b) of that Act. Mr Seligson, 

who appeared with Mr Veldhuizen for the appellant, a-

greed that for the purpose of deciding this point it 

is immaterial whether the statement is regarded as a 

confession/ 



12. 

confession or an admission. I shall, as the magis-

trate did at the trial, assume that it is a con-

fession. 

The circumstances in which the provisions 

of sec 217(1)(b)(ii) can be invoked to place the onus 

upon an accused were considered by this court in S v 

Mphahlele and Another 1982(4) S A 505 (AD) at 514H - 517B. 

It was pointed out that the answers in reply to the 

stereotype and formal questions put before the actual 

statement is made will not suffice for the presumption 

to become operative if it appears that the accused was 

not permitted to make a further statement, which may have 

had the effect of contradicting or materially qualifying 

his/ 


