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IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION) o

LY T

In the matter between: E

: _ |
NATIONAL UNION OF TEXTILE WORKERS Appellant -
and

. | .
TEXTILE WORKERS INDUSTRIAL UNION (S.A.} lst Respondent
’ i
TEXTILE WORKERS UNION (TRANSVAAL) 2nd ?espondent
!
H J FABRICIUS N.O. 3rd Respondent

NATIONAL INDUSTRIAL COUNCIL FOR THE

TEXTILE MANUFACTURING INDUSTRY (RSA) 4th Respondent

CORAM: "'JOUBERT, BOTHA, HEFER, JJA, NICHOLAS et BOSHQFF} AJJA
HEARD: 12 November 1987

DELIVERED:

JUDGMEUNT

- v NICHOLAS, AJA
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The National Industrial Council for the Tex-

tile Manufacturing Industry (RSA) ("the Industrial Council")

was registered on 19 March 1948 as an industrial council in

3

terms of the Industrial Conciliation Act, 1937, and it-is

L .

deemed to have been so registered under the Labour Relations Act,
|

t

i
1856 ("the Act"). In Article 3 of its constitution, the

!
i
|

parties to the Industrial Council are defined as meaning
"any Employer's organisation or Trade Union registered in
terms of the Act, which is a party to the Council in terms
of Article 5".  Article 5 provides:

"5, MEMBERSHIP
(i} The parties to the Council shall be re-
gistered employers' organisations and
registered trade unions whose members
are engaged or employed in the industry.
(1i) The pafties who have agreed to the es-
‘ tablishment of the Council are:

The National Textile Manufacturer's As-

; _ sociation ...... .<<'
A
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:sociation {herinafter referred to as the

. %'employers' or the ‘'Employers’ Organisation'’
%on the one part) and
EThe Textile Workers' Industrial Union of
ES.A. {hereinafter referred to as the

|
, *femployees' or 'trade union')on the other

%part.
(iii);A party teo the Council may'withdraw from
_iit by giving three months' notice in
iwriting to the Secretary.

(iv);additibnal employers' organisations or
%trade unions registered in terms of the
EAct in respect of persons engaged or em-
ployed in the industry, may be admitted
to membership of the Council on such con-
,ditions as may be determined by the Council,
and the terms 'the employers’, 'the em-
.ployers' organisation', the 'employees'
and the 'trade union' as the case may be
'shall thereupon be deemed to include any

‘party thus admitted."
Article 6(i) provides:

"G(i) The Council shall consist of fourteen

representatives each of the employers and em-

ployees ........
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ployees, provided that if and when the Council
is registered for the manufacture of worsted
fabrics or fine cotton piece goods, then in
respect of each such section‘two of the re-
"presentatives of the empldyers and an equal
number of representatives of.the employees
shall be appointed fram amongst the axpl_oyei:s and
employees who are engaged or é;ployed in thé

section concerned.
. ’

The number of representatives of Employers

and Employees may be increased from time to
time by resolution of the Council, provided
there shall at all times be an equal number

of representatives on the two sides and pro-
vided further that no alteration to the basis
of representation shall be made unless carried

by a two-third majority at a general meeting."
Textile Workers Industrial Union of S.A., which is me?tioned
in Article 5(ii),will be referred to as "TWIU". Textile
Workers Union (Transvaal)("TWU{(Tv1)")}, which was admitted as

a party in 1981, is the only other trade union member of the

Industrial ...l;;7/
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Industrial Council.

S. 21A of the Act was idserged by s. 10 of
Act : 94 of 1979 and amended by 's. ?0 of Act 57 of 1981.
In its present form it provides:

"21A. After the commencement of this section
no additional employers (if the registrar ap-'
proves} or registered employers' organizatibns
Sr regiétered trade unions shall be admitted
as parties to an industrial council unless

all the parties to the council have agreed

thereto in writing, and the industrial council

shall within seven days of the date on which

it arrived at a decision on an application for

admission advise the employer or registered

emplovers' organization or registered trade

union of its decision in writing: Provided that
an employer or registered employers' ofgani—
zation or registered trade union who or which
feels aggrieved by the refusal of his or its
application for admission as a party to the
industrial council, may within 30 days of the

date on which the industrial council decided

the -4 e s
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the application, appeal to'the industrial

|
court: Provided further that if the industrial

council has not withinua period of 70 days of

the date on which it received any such ap-

plication for admission, advised the applicant

concerned of its decision thereanent, the

industrial council shall, in the application

of the preceding proviso, be deemed to have

refused the application concerned on the last

day of the said period.” i
:

(The words underlined weré inserted-by-the 1981 Act,) - L.ou

On 27 July 1984, the NWNational Union of Tex-
tile Workers (INUTW"), which is a trade union registered under

the Act, applied foér admission as a party to the Industrial

Council. The application was refused. NUTW again applied
for admission by letter dated 31 September 1985. In a letter
dated 3 October 1985, the Industrial Council called for ad-

/
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ditional information and verification of statements made in

1

the application. Further correspondence followed until 2

i
December 1985, when the Industrial Council advised NUTW that
. i -
: b
‘the parties to the Council had not reached consensus and that
I

"accordingly the matter of your membership will have to be

discussed and a final decision taken at a meeting of the Coun-
i
i

cil to be held in the New Year”. In conseguence, the Indus-

trial Council did not within a period of 70 days of the date

t

of the application advise NUTW of its decision, and the In-

dustrial Council was deemed, in accordance with the, second
i

1
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proviso to s. 21A, to have refused the application. NUTW did
N

not wait for the meeting to be held in 1986. FPeeling ag-

grieved by the "refusal" of its application, it appealed on

9 Decemberl ...oveecoe-s
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9 December 1985 in terms of the first proﬁiso to s, 21A to
| i

the industrial ‘court,one of the functions of which is "to decide

T
v
1

any appeal lodged with it in terms of section 21A" (s. 17(11)
| . .
(b) of the Act).

In its notice of appeal NUTW claimed an order

inter alia

i
i
!
1
H
*"1. ipirecting that the appellant be admitted as

a party to the respondent. -

2. Directing that the representation of the ap-
pellant and the other trade union parties
to the respondent be based in proportion to
gach trade union's respective membership

in good standing within the interests and

| .

areas of the respondent."

In compliance with Rule 24C"(5)" of the "Rules

for the Conduct of the Proceedings of the Industrial Court"”

the ...







