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JUDGMENT

NESTADT, JA:

Respondent was injured in a collision

between/ ......



between a vehicle he was dfiving and one insured by
appellant under theICompulsory Moter vehicle Insurance
Act, 56 of 1972. In terms of sec 24(1)(a), read with

sec 25 thereof, his claim for compensation, based on

the alleged negligent driving of the insured vehicle,

had to be sent of delivered, in prescribed manner (the
MV A 13 claim form), to appellant within fwo years

from the date of the collision. For reascns which

will appear, this was not done and respondent's claim
became prescribed. He thereupon, in terms of sec 24(2){a)(i}
of the Act, applied to the Transvaal Provincial Division‘

for leave to serve the M V A 13 form and, subsequently,
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a summons in his proposed ;ction against appel}ant
{for damages in the ;um of R132 39%0,62) within an
extended period. Despite appellant's opposition, an
order to this effect was granted (by CURLEWIS J};
This is an appeal, ﬁith the leave of the court a ggg,'
against such decision.

The collision occurred on 5 November 1983.
The insured vehicle bore registration number HDH 986 T.
It waé driven by a Mrs Ventern, Cn 30 November.1983
the attorney, whom respondent had instructed to handle
his claim, wrote to the station commander of the South
African Police, within whose area the collision took

place, requesting inter alia "die derde party gegewens"

of/......
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of the other vehicle (ie HDH 086 T). The reply of
the police, received on 19 December 1983, reads:
"Derdeparty besonderhede van mey Venter
BL 736915 Santam."
The attorney took this to mean that Santam, a well-
known authorized insurer under the Act, was the insurer
of the vehicle at the time of the collision and that
respeondent's claim accordingly lay against it.
Acting on this assumption, he caused the M V A 13 form
to be sent to Santam. This took place on 4 November 1985
(which was thé day on which the two-year period of pré'
scription expired). On 18 December 1985 he was informed
by Santam that the declarationlof insurance relied on

{ie number 736915) "nie die datum van ongeluk dek nie".
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This obviously disﬁoncerting disclosure
was true. éantam had not been the insurer of motor
vehicle BDH 086 T for the year in which the collision
occurred. The police information was erronecus.. The cause
of the mistake is not clear from the papers but it would
seem to have been the following. The information gqnveyed
by the police to the attornev was based on their accideht
report form. The statement therein that Santam was
the third party insurer enanafed from the observations
of the peliceman who attended the scene of.the collision.
It is to be inferre§ that he found con the windscreen of
the insured vehicle a third party token bearing the
figures 736915 and reflecting Santam as the ipsu;er.

This was, however, in respect of a pericd prior to.
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to the one in which November 1983 fell. It will ke
borne in mind that insurance under the Act was, save
for vehicles operated under special permits, for
annual periods running from 1 May to 30 April of the
folloging year. Accordingly, a token for "1983/1984"
should have beenldisplayed on the vehicle driven by
Mrs Venter. The cone - and presumably the cnly ocne -
the police officer probably saw was for 1982/1983.
Wrongly assuming that it represented a current and
valid insurance, he, without noting the date, reported
that Santam was the third party insurer. As I have
indicated, appellant was the insurer at the relevant
time. This the attorney ascertained on 19 December

1985 from Mrs Venter's father (apparently the owner
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of the car she was driving]). He furnished the
attorney with the third party token for the 1983/1984

year reflecting appellant as the insurer. By this

time, of ccourse, more than two years having elapsed

since the ccllision and no M V A 13 form having been
served on appellant, the claiﬁ against it had prescribed.

On 14 January 1986 the attorney requested appellant to

waive 1its right to rely on prescription but it refused to do

50. Hence the application in terms of sec 24(2){a)(i).

It provides (in so far as is material to

this matter):

"If a third party's claim for compensation
has become prescribed under subsecticn {1)
of this section and .a court having jurisdic-
tion in respect of such claim is satisfied,

upon application by the third party concerned -
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(1) where the claim became prescribed
beforercompliance by the third party
with the provisions of section 25(1),
that by reascn of special circumstances
he or, if he instructed any other person
to comply with those provisions on his
behalf, such person could not reasonably
have been expected to comply with the
said provisions before the date on which
the ¢laim became prescribed; or
(ii) ...
(iidi}) ...
the court may grant leave to the third party
to comply with the said provisions and serve
process in any action for enforcement of the
claim on the authorized insurer in accordance
with the provisions of section 25(2) before

a date determined by the court e
“Special circumstances" (as defined in se¢ 1) do "not
include any neglect, omission or ignorance”. In an
affidavit in support of the application, the attorney

alleges that the furnishing of incorrect information
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to him by the police concerning the identity of the
authorized insurer constituted special circumstances
and that by reason thereof (seeing he was ignorant of
appellant being the insurer) he could not reasonably
have been expected to have timeously served the M V A 13
form on appellant. This was accepted by the court
a. guo, which, accordingly, found that the requirements
of the section had been satisfied.

In a number of recent decisions (Federated

Emplovers' Insurance Co Ltd vs Magubane 1981(2) s A

710¢A), ©Oelofse vs Santam Versekeringsmaatskappy Bpk

1982(3) § A 882(4), Commercial Unicen Assurance Co of

S A Ltd vs Johannesburg City Council 1983{(1) S A 226(a)

and Coetzee vs Santam Versekeringsmaatskappy Bpk 1985(1)

S A 389(A)) this Court, in interpreting sec 24(2}(a)(i)

(and/ ......



10.
{and {(ii), which regulates the situation where the
claim has prescribed by reason of the faillure to
serve the summons timecusly after service of the
MV 2’13 form) has dealt with what an applicant for re-
lief thereunder has to establish. The central requirement,
and the only one to which, in the view I take of the
matter, it is necessary to refer, is that the failure
to serve the M Vv A 13 form (cr summons) must not have
been-due-to the culpable or blameworthy {("verwythare™)}
conduct of the third party or the person he instructed
to act on his behalf. In other wordsﬂrhe must not have
been negligent (in the delictual sense - Coetzee's case

‘

{supra) at 394 E). This means, where the third party

acts himself, that he observed the degree of care which

a reascnable man (the diligens paterfamilias) would







