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GROSSKOPF, JA 

The appellant applied in the Transvaal 

Provincial 
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Provincial Division for an order declaring that the 

district of Moutse as defined in clause 2 of the schedule 

to Proclamation R 224 of 1972 forms part of the self-

governing territory of Lebowa; and an order declaring 

Proclamations R 227 and R 228 of 1985 to be null and 

void and of no force and effect. The last-mentioned 

Proclamations were intended, broadly speaking, to incor-

porate the district of Moutse into the area of the Kwa 

Ndebele legislative assembly, and to effect amendments 

to the constitution of Lebowa which were consequential 

on the excision of Moutse from its territory. I deal later in greater 

detail with these Proclamations. The application came 

before VAN DYK J. He dismissed it with costs, but 

granted 
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granted the applicant leave to appeal to this court. 

It will be convenient to commence with a 

short historical survey. For this purpose I shall be 

referring to laws which have not only been amended from 

time to time, but which now bear different titles from 

those under which they were promulgated. Save where 

otherwise stated, my references will be to the legislation 

as amended up to the present, and to the titles currently 

in use. 

For present purposes, the starting point is 

the Black Authorities Act, no 69 of 1951. This Act made 

provision for the establishment of Black tribal, community, 

regional and territorial authorities. It is not neces-

sary 
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sary to go into the respective powers and functions of 

these various authorities save to say that a territorial authority 

had more extensive powers than any of the others (sec. 7 

of the Act), and exercised these powers over an area in 

which a number of the other authorities had been establish-

ed (sec. 2 of the Act). By Government Notice R 1274 of 

1962 the Lebowa Territorial Authority was established. 

The evolution of Black authorities was taken 

a step further by the promulgation of the National States 

Constitution Act, no 21 of 1971 ( "the 1971 Act" ) . Sec. 1 

of this Act reads as follows: 

"(1) The State President may, after consulta-

tion by the Minister with a territorial 

authority, by proclamation in the 

Gazette establish a legislative assem-

bly 
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bly for the Black area for which that 

territorial authority has been es-

tablished or for such area as modified 

by the State Presidenr by the said 

proclamation. 

(2) The Black area for which a legislative 

assembly is established may consist of 

various Black areas, shall be defined 

in the proclamation referred to in 

subsection (1) and may, after consulta-

tion by the Minister with the executive 

council of the area concerned, be 

amended from time to time by the State 

President by proclamation in the 

Gazette." 

Sections 2 and 5 of the Act authorize the 

State President to make provision by proclamation for the 

constitution of a legislative assembly and an executive 

council for an area defined pursuant to section 1. By 

Proclamation R 156 of 1971 the State President, acting in 

terms 
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terms of sections 1,2 and 5 of the 1971 Act, established 

a legislative assembly, to be known as the Lebowa Legis-

lative Assembly, for the area described in the schedule 

to the Proclamation. The Proclamation also laid down 

the manner in which the legislative assembly and the 

executive council for the area were to be constituted. 

According to the schedule, the area of the Lebowa Legis-

lative Assembly was to consist of the areas of ten re-

gional authorities listed in the schedule as items (a) 

to (j). 

By Proclamation R 224 of 1972 the area of 

the Lebowa Legislative Assembly was amended pursuant to 

the above-quoted section 1(2) of the 1971 Act by the 

substitution 
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substitution of an entirely new schedule. For convenience 

I shall hereafter, where appropriate, refer to this schedule 

as "the substituted schedule". In terms of the substituted 

schedule the territory of Lebowa was to consist of the areas 

described in five numbered paragraphs. The first paragraph 

listed a number of districts. The second read: 

"the area of the district of Moutse excluding 

the following farms: ..." 

It is not necessary to set out the descrip-

tions of the farms which were excluded from the district 

of Moutse, since nothing turns on this exclusion for pre-

sent purposes. It is the area of Moutse as defined in 

paragraph 2 of the substituted schedule which fórms the 

subject matter of the present dispute. 

Paragraphs 3,4 and 5 define certain other 

areas 
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areas which a're not relevant for present purposes. 

Shortly after the amendment of its area, the 

Lebowa Legislative Assembly underwent a change of status. 

To understand this change one has to refer again to cer-

tain provisions of the 1971 Act. Section 26(1) reads as 

follows: 

"The State President may, after consultation 

by the Minister with a legislative assembly, 

by proclamation in the Gazette declare that 

the area, as defined from time to time, for 

which that legislative assembly has been es-

tablished, shall under the name mentioned in 

the proclamation be a self-governing ter-

ritory within the Republic in accordance 

with the provisions of this Act." 

Section 29 of the Act provides that the execu-

tive government of a self-governing territory is to vest 

in 
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in a cabinet consisting of ministers drawn from the 

members of the legislative assembly of the territory. 

The powers of the legislative assembly of a self-governing 

territory are set out in section 30, read with the first 

schedule to the Act. These powers - which I need not 

detail - are more extensive than those 

enjoyed by a legislative assembly under section 3 of the 

Act. 

To revert to the history of Lebowa: by 

Proclamation R 22 5 of 1972 the area for which the Lebowa 

Legislative Assembly had been established (i.e., the area 

described in the substituted schedule) was declared to be 

a self-governing territory with a constitution as set out 

in 
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in the proclamation. I shall refer to this Proclamation 

as the Lebowa Constitution Proclamation. It came into 

force on 2 October 1972. 

After 1972 the area of Lebowa was changed 

from time to time. These changes were effected by amendments 

to the subsituted schedule pursuant to section 1(2) of 

the 1971 Act, which is quoted above. There were, inter 

alia, amendments in 1977,1978 and 1979. These call for 

no comment. The next purported amendment - by Procla-

mation R 210 of 1980 - was however of great importance 

in the present dispute. This Proclamation read as 

follows: 

"AMENDMENT OF PROCLAMATION R. 156 OF 1971.-

EXCISION OF THE DISTRICT OF MOUTSE FROM 

THE 
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THE AREA FOR WHICH THE LEBOWA LEGISLATIVE 

ASSEMBLY HAS BEEN ESTABLISHED 

By virtue of the powers vested in me by 

section 1(2) of the National States Con-

stitution Act,1971 (Act 21 of 1971), I 

hereby amend,with effect from 1 November 

1980, Proclamation R 156 of 1971, by the 

deletion of paragraph (2) of the Schedule." 

The intended effect of this Proclamation was, 

as indicated by the heading, to excise the district of 

Moutse from the area of Lebowa. The members of the 

government of Lebowa (the present appellant) were dis-

satisfied with this excision, and made it known that they 

considered the Proclamation invalid. In particular 

they contended that there had not been proper consultation. 

as required by section 1(2) of the 1971 Act, and that the 

Proclamation was in any event invalid on legal grounds 

with 




