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BOTHA JA:-—

This is an appeal against an order made by AARON
AJ in the Cape of Good Hope Provincial Divisien, in terms
of which he dismissed, with costs, an applicaticn brought
on notice of moticn by the appellant against the respon-
dent for an interdict restraining the ?espondent from dis~
posing of certain immovable properties pending the deter-
mination of an action to be instituted by the appellant
against the respondent. Leave to appeal against the
order having been refused by AARON AJ, the appellant
petitioned the CHIEF JUSTICE and was thereupon granted

leave to appeal to this Court.

The judgment of AARON AJ has been reported: see

Essop v Abdullah and Ancther 1986 (4) S A 11 (C). 1In a

passage of his judgment which appears at 13 F-I of the
report the learned Judge observed that the papers in
the application raised several disputes of fact which

could nct be resolved without hearing oral evidence, but
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as the application was one for a temporary interdict it
was necessary for the applicant to show on his own papers,

inter alia, that prima facie he had a right to the relief

which he would claim in the main action. The learned
Judge proceeded to point out that the right on which the
appellant relied was c¢learly based on contract, acceording
to the allegations contained in the appellant's founding
affidavit, and recorded that counsel for the parties were
requested to deal first with the guestion whether the
agreement relied upon was not illegal and whether, even
if the Court were to accept as correct all the allegations
made by the appellant, he would not in any event be pre-
cluded from founding a cause of actioen thereon. This
question the legrned Judge went on to examine in the rest
of his judgment. He came to a conclusion on it which
was adverse to the appellant. It was upaon that footing

that the appellant's application was dismissed.
It is accordingly necessary to advert to the
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allegations made by the appellant in his founding affida-

vit. For convenience I guote'the relevant parts of the

affidavit {(the respondent in this appeal is referred to

therein as the first respondent; the second respondent

in the Court a quo, who was the Registrar of Deeds, is

not a party to this appeall}:

ll6.

On 21lst November 1960, I purchased the
two erven referred to in prayer 1.1 of
the Notice of Motion from one FRANCINA
PLAATJIES, in her capacity as Executrix
Dative in the Estate of the late HENDRIK
PLAATIIES, for a purchase consideration
of R1 100,00. However, because the said
erven were situate in an area zoned for
the Coloured Group only, I, being a mem-
ber of the Indian Group, was unable to
have the said erven registered in my own
name. As a result of this inability,
First Respondent and I (First Respondent
being my sister—in-law), entered into an
oral agreement whereby the said erven
would be registered in her name, she to
hold the properties for and on my behalf
and as my trustee. It was agreed that I
would pay the full purchase price and altl
expenses incidental to the transfer of the
said property into the name of First Res-
pondent and also all expenses, such as

rates and taxes, which she, as registéred
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owner, would incur from time to time. It
was further agreed that, when called upon

by me to do so, First Respondent would sign

~all documents and take all steps necessary

to enable the said erven to be registered
in my name after I had obtained the regui-
site permit, or in the name of such other

person to whom I had sold the erven.

Pursuant to the terms of the aforesaid
agreement, the said erven were duly regis-—
tered in the name of First Respondent and I
paid the purchase consideration together
with all costs and expenditures referred to
in the preceding paragraph. ‘

The aforesaid agreement between First Res-
pondent and myself was accepted and given
effect to from the date of registration of
transfer of the said erven intc the name of
First Respondent until 1983 when First Res-
pondent’s husband was killed in a robbery
attack. Since then, there has been con-
tinual friction between First Respondent and
myself. First Respondent has made claims
to ownership of the aforesaid erven and from
time to time threatened to sell the said

arven.

Pursuant to First Respondent's threats, I
instructed my attorneys to take the neces-
sary steps and to launch the necessary pro-
ceedings to have transfer of the said erven
registered into my name from First Respon-
dent. I instructed them to take such steps
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10.

11.

12,

as may be necessary to obtain the necessary
permit from the Group Areas Board which
would entitle me to have transfer registered
into my name. Should I fail to obtain such
permit, I intend selling the said erven to

a person qualified to take transfer of the
said erven.

On 23rd October 1984, it came to my attorneys',
and subsequently to my, attention that First
Respondent had sold the said erven and that
documents to effect registration of transfer
had been drawn up and have now been lodged
with Second Respondent. The sale of the
said erven and the steps taken subsequent

to the sale in order to register transfer to
the purchaser were taken without my consent

and in fact, without my being advised thereof.

In my respectful submission, First Respondent
is clearly in breach of the agreement which
was entered intc between her and myself, the
terms of which have been fully set forth
above. It is my respectful submission that
she is not entitled to sell and transfer the

said erven except with my consent and for my
benefit.

+

It is, with respect, clear that I will suffer

~irreparable prejudice should the transfer of

the said erven be effected. I have n¢ de-
sire to sell the erven and am, in fact, averse
to the sale of the said erven at the present
time. Should my application for the re-
quisite permit be successful, I submit that

there will then be no bar to my acgquiring
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registration of ownership of the said erven

into my name.
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15. I have ingtructed my attorneys to take the

necessary steps, including taking such steps
as may be necessary to obtain the requisite
permits, and thereafter to institute such
proceedings as may be necessary to obtain
registration of transfer of the said erven
from First Respondent to myself. In fact,
I am adﬁised that Counsel has been instructed
to draft Particulars of Claim to give effect

to the aforegoing.”

In paragraph 1.1 of the notice of motion the appellant

claimed an interdict restraining the (first) respondent

"from registering the transfer of the herein-
after mentioned properties to any person pend-
ing the final determination of an action which
Applicant is to institute against First Respon-
dent in which Applicant seeks an order, inter
alia, that First Respondent effect transfer of
the hereinafter mentioned properties to Appli-
cant on the requisite permit being obtained in
terms of the provisions of the Group Areas Act,
No. 36 of 1966:

1.1.1 Erf 12097, Parow, Cape Divisicn, held
by Deed of Transfer No. T.17596/1966

1.1.2 Erf 12098, Parow, Cape Division, held
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