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JUDGMENT

CORBETT JA:

The background facts in this matter may be

summarized as follows. A company known as Rooderust

(Proprietary) Limited ("Rooderust")} established a

/ township ........... .
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township for residential purposes on certain land near
Wellington in the Cape Province. The township, known as
Wellington Extension No 28, Bergendal, was duly proclaimed
as such on 17 January 1973. It cémprised apéroximately
360 erven. While the township was still in the course

of being established Reoderust commenced with the sale of
erven therein and on 39 November 1972 one Joseph De Raedt
entered into two deeds of sale in terms of which he pur-
chased in all 24 erven from Rooderust. The deeds provided
for an initial payment of ten per cent of the total pur-
chase price on the signing thereof and for the balance to
be paid in monthly instalments over a period of years. On
7 April 1977 Rooderust passed a fiést mortgage bond in fa-
vour of Standgrd Merchapt Bank Limited ("SMB") over the
wﬁole of the township property to secure a loan of R230 000
and the interest payable thereon. On 8 December 1978

Rooderust was placed under provisional liquidation



4]

Ji

“ a I

i

a2

and on 1% April 1979 the provisional order was made final.
First respondent was initially appointed provisional 1li-

quidator of Rooderust and later, on 10 July 1979, liqui-

dator. I shall refer to him individually as "the liquidator".

s .

As at the time of liquidation some 323 erven
in the township had‘been sold and of these 97 had been
transferred to the purchasers thereof. The remaining
228 erven had been sold in terms of agreements whereunder
the purchase price was payable in instalments over a
period of vears and transfer of the erven had not taken
place. Included amongst these were the erven sold to
De Raedt.‘ It is common cause that these agreements
of sale constitutéd "contracts“ as defined in sec 1 of
the Sale of Land on Instalments Act 72 of 1971 (“"the
Act"}. For convenience I shall refer to such a contract

as "an instalment contract".

The reciprocal rights and cobligations of the

/ liquidator...........



liquidator of a company and a person who had purch;sed
land from the company prior to liquidation in terms of
an instalment contract and when liquidatiop supervened
had not vet taken transfer thereof,.were at this time
governed by sec. 14 of the Act. The Act was subsequently
repealed by the Alienation of Land Acf 68 of 1681, which
substituted new legislation covering the same general
field and came into operation on 19 October 1932, It
was not argued in this case, however, that Act 03 of
1981 had any application. The relevant portions of
sec 14, as amended by sec 11 of Act 49 of 1975, read

as follows:

"14. (1) If land which has been scld
under a contract, is sold by the trus-
tee or liquidator of the insoclvent es-
tate of the registered owner of the land,
or is sold in execution toc meet one or
more claims against that owner aor his
estate, the person who acquired under

an agreement the right te claim trans-
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fer of that land from that owner or the
estate of that owner who has died or is
insolvent or, if such person is deceased
or insolvent, his deceased or insolvent
estate, shall, apart from any other claim
which he or his deceased or insolvent
estate may prove against the said owner

or his deceased or insolvent estate, al-

s0 be entitled to prove a claim against

the said owner or his deceased or insolvent

estate which shall be met from the proceeds

of the land and which shall rank in preference

direcﬁly after a claim which is secured

by a mortgage bond over the land in question,
for the portion of the purchase price

which such pérson or his deceased or insol-
vent estate has paid under the agfeement
plus interest calculated at five per cent
per annum on the s3aid portion in respect

of the period from thé conclusion of the
agreement to the date upon which the land

is so sold by the trustee or liquidator

or in execution.

{2) Subject to the provisions
of any law or the common law under which

/ certain............
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certain juristic acts which an insclvent

has entered into before the sequestration

or liquidation of his estate, may be rescin-
ded by a court of law, the trustee or
liquidator of the estate of an insolvent

who is the registered owner of land which
has been sold under a contract, or the
judgment ;reditor of a registered owner

who has by virtue of a writ in execution
against the immovable property of the
registered owner attached land which has
been sold under a contract. shall call

upon the purchaser. or upon the interme-
diary or upon both, as the case may be,

by written notice if the address of the
purchaser or of the intermediary is known,
or by two consecutive notices 1in a newspaper
circulating in the district in which the
address referred to in section 16 is situate
and by notice in the Gazette, if such
address is not known, to take transfer

of the land, and if suéh purchaser or
intermediary does not so take transfer

of the land, it shall be sold by the trustee
or liquidator or in execution, subject

to the claim of the person referred to
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in subsection (1).

(3) When land sold under a
contract is attached by virtue of a writ
of execution against the immovabkle property
of the registered owﬁer or when land seld
under a contract 1s registered in the
name of a;y person in respect of ﬁhose
estate a final order of sequestration

or liquidation has been given, and that

land is not encumbered by a mortgage bond

(4} When in the circumstances
referred to in subsection (3) the land
sold under a contract is encumbered by
a.mortgage bond, the land shall, failing
any other arrangement relating to the
trgnsfer thereof to the purchaser, be
transferred, without prejudice to the
rights of any purchaser who purchased
the land from any intermediary, if any,
by the deputy‘sheriff, messenger of the
court, trustee or liquidator concerned,
as the case may be, into the name of the

person who has the right to c¢laim trans-



aw 2l

fer of the land and who makes arrangements
to the satisfaction, as the case may be,
of the deputy sheriff or messenger of
fhe court, as contemplated in the said
subsection, or of the Master concerned,
within thirty days after the purchaser
or intermédiary, or both, as the case
may be, has or have been called upon in
terms of subsection (2) to take transfer,
for payment of the outstanding balancé
under the mortgage bond plus. interest
to the date of the registration of trans-
fer and all such costs of sequestration
and administration as relate to such land,
- including any endowment to be made in
terms of any law to any person in respect
of such land; and such other amounts as
rank in preference prior to the claim
secured by the mortgage bond, or of the
outstanding balance under the agreement
plus interest to the date of the registration
of transfer, whichever of the two amounts
may be the larger and all other costs
in connection with transfer, as well as
for the signing of all the documents
required in connection with transfer:

/ Provided........ .






