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IN THE SUPREME COURT O©OF sSOUTH AFRICA
{APPELLATE DIVISION)
In the appeal of:
WERNER JAKOB FEHR ...vvunennenn... .. appellant
and
RAEL GORDON AND DAVID RENNIE NNO.. lst respondent,
and
STANDARD MERCHANT BANK LTD ..... +« 2nd respondent
CORAM: Corbett, Van Heerden, Grosskopf, JJA, Nicholas
et Steyn, AJJA.
DATE OF HEARING: 25 Augustus 1987
DATE OF JUDGMENT: 24 September 1987
JUDGMENT
CORBETT JA

This appeal arises from the same factual circum-

stances as did the application for condonatien and appeal

---------------------
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contract purchasers. received a written notice in terms of
sec 14(2) of the Sale of Land on Instalments. Act 72 of 1071,
as amended ("the Act"), dated 17 August 1979, The notice
was in terms identical to that sent to De Raedt. as record-

ed in the judgment in the Alan M Rennie case, supra. Mr

Attorney Lewis, of the firm Philip Sarembock and Lewis, who
was himself an instalment contract purchaser of erven in

the township, replied to the notice on his own behalf and on
behalf of other instalment contract purchasers, including
appeilant. On appellant's behalf he wrote {on 6 September
1979):

"We refer to your notice addressed to Mp

Fehr calling upon him in terms of Section 14
of the 5Sale of Land on Instalments Act to
elect whether he wishes to take transfer

in terms of such Act or not.

Please be notified that Mr Fehr does not
elect to take transfer 1n terms of that Act.
Please accordingly advise us whether you will
enforce the Deed of Sale and request our
client to take transfer or not. IF so0. we
shall be pleased it you will advise us as soon

as possible as Mr Fehr has In turn soid one
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of the properties and has now been called

upon to give transfer to the purchaser.!
The purchager to whom appellant had sold one of the erven was
a Mr Swart. ) As will bg recalled, the common léw power
of the liquidator to enfqrcg the instalment contracts and
to require the purchasers to take transfer (they having

chosen to react negatively to sec 14{(2) notices) was tested

in the case of Gordon NO v Standard Merchant Bank 1id,

supra, wherein it was held by this Court that the liquidator

did not possess this power.

In May 1984 the appellant, Mr Lewis and certain
other instalment contract purchasers formed an as§ocia§ion
named ﬁhe Rooderust Erf Purchasers Associaticn ("REPA").
At the first meeting of the members of REPA é written con-
stitution was adopted, from which it appears that the ob-

jects of the association are:-
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to Llnstitute such legal proceedings

on behalf of the members of THL
ASSOCIATION as may bhe required in
order te ultimately obtain the regis-
tration of transfer of erven purchased
by members From ROODERUST (PROPRIETARY)
LIMITED {(in liquidation) ("ROODERUST")
and which erven were purchased prior
to the liquidation ofF ROODERUST, and,
if necessary, to compromise or settle
any legal proceedings which may have

been instituted;

2,2 to represent the members and to pursue,
promote and protect the interests of
the members in any legal proceedings

30 instituted."

At the same inaugural meeting it was resolved, inter alia,

that appellant be appointed to represent the association

in the contemplated legal proceedings.

Accordingly, in August 1984 appellant, "in his
personal capacity énd in his capacity as representative
of Rooderust Erf Purchasers Asscciation”, éommenced notice
of motion proceediangs, citing as respondents the liguidators

of Rooderust - First respondent - and Standard Merchant
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Bank ("SMB") - second respondent - and claiming an order

in the following terms:

“(a}

(b)

(c)

(d)

(e)

Declaring the Notice given by First
Respondent to erf purchasers in terms
of Séction 14(2) of the Sale of Land
on Instalments Act dated 17 August
lg?g,iﬁnnexure 'Fi10' to Applicant’s
founding affidavit) to be invalid.

Declaring the purported election of
Applicant pursuant to the notice gi-

ven by Respondent in terms of Section
14(2} of the Sale of Land on Instalments
Act dated 17 August 10709 to be inerfec-

tive and invalid.

Calling upon Respondent to comply with
Section 21 as read with Section 12 of

The Alienation of Land Act No 68 (1¢81).

Calling upon Respondent to thereafter
comply with the provisions of Section
22 as read with Section 32 of The

Alienation of Land Act No 08 {1981).

Interdicting Respondent from selling
any land (erf)} purchased by Applicant
or any ERF PURCHASER in terms of

any agreement concluded prior to the
liquidation of ROODERUST (PROPRIETARY)
LIMITED until Respondent has complied
with pravers (¢} and {d)} of this order.

/  {fY} Further...... e



(f] Further and‘or alternative relier.

{g£) That First Respondent pavs Applicant's

costs. "

The application was opposed by both respondents.

This matter also came before AARON AJ, who dis-

missed the application with costs. He subsequently granted

leave to appeal to this Court.

A number of the contentions raised in the Court

a quo. and even included in appellant's heads of argument,

were not pursued in oral argZument before us, Thus, it

had been submitted in support of prayer (a) above that thq
sec. 1l4(2) notices to instalment contract purchasers were
invalid bhecause they were sent prematurely, ie before the
questions as to the validity of 3MB's mortgage hond and as
to the amount for which a purchaser intending to take trans-
fer would have to_make arrangements "for payment of the out-

standing bBalance under the mortgage bond", had been resolved.
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At the hearing berore this Court. however, appellant’'s
counsel abandoned this contention and conceded the validi~
ty of the sec 14(2} notices. Furthermore, it had heen
contended in the Court below and in the heads of argument
{(in support of prayers (¢), (d} and (e) ) that the Alieﬁa~
tion of Land Act 68 of 1981 was retroactive in its effect
and that in terms thereof all the instalment contract pur-
chasers were given "a fresh right of election®. Before
us, however, appellant's counsel conceded that Act 6& of
1981 applied only if it were shown that the election ori-
ginally made in terms of sec 14(2}) of the Act was invalid.
And it was the alleged invalidity of this original election
which constituted what counsel termed “the main thrust”

of his argument on appeal.

Before considering that argument there are two
preliminary points which should be mentioned. The first

relates to the locus standl of REPA. In this regard
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first respondent's counsel submitted. upon various grounds.

that REPA had no locus standi in this matter and that con-

sequently in so far as the appellant brought the application

as the representative of REPA it should be diémissed in

initic for that reason. - It seems to me that from the

practical point of view this point bears only on the ques-
tion of costs. Clearly appellant, in his personal capa-

city, has locus standi. This was not disputed. Conse-

guently the Court is required to deal on appeal with the
merits of the application. If the appeal fails, then appel-
lant will have to pay the costs. including those attributabie

to his having brought the application alsec on hehalf of REPA.

If the appeal succeeds, then and then only would it hecome

relevant to enquire into REPA's locus standi, for if it has

none, then a special order for costs would seem necessary;

aliter 1if it has locus standi.

The second point relates to a special defence of
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res judicata, argued mainly on behalf of 3SMB. Briefly,

it was to the effect that the validity of the election made

by appellant was finally decided by this Court in Gordon Y

v_Standard Merchant Bank Ltd, supra, to which case appel-
lant was a party. As will appear from my consideration

of the issue as to the validity of appellant's election,

T do not find it necessary to deal with the guestion of res
judicata.

Iurning to the validity of appellant's election,
appellant's counsel argued that when appellant exercised
his choice in terms of sec 14(2) of the Act he mistakenly
thought that he need not elect to take transfer under the
sub-section becausé the liquidator would in any event call
upon him to take transfer under the common law: that th%s
mistake was induced by what he had been teold by the liqui-

dator and by the resclution taken at the second meeting of

creditors; that the mistake was justus or reasonable in



