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HOEXTER, JA,

In the Durban and Coast Local Division the

appellant, a man aged twenty-eight years, was charged with

the crimes of murder (count 1) and rape (counts 2 and 3).

His trial was heard by a Court consisting of BROOME, J and

two assessors. The appellant was defended pro bDeo by
counsel. He pleaded not guilty and in terms of sec 115

of the Criminal Procedure Act, 51 of 1977, he confirmed
the correctness of é written statement prepared by his
counsel to indicate the basis of his defence. The effect
thereof was to disclaim any knowledge on the part of the
appellant of the crimes set forth in the indictment. At
the conclusion of the State case the appellant closed his
case.without testifying himself or calling any witnesses
on his own behalf. However, after having been found
guilty as charged the appelliant did tegtify in regard to

the issue of possible extenuation affecting his conviction



for murder on count 1. In his evidence in extenuation

the appellant, while persisting in his denial of gquilt,
explained his movements and described what intoxicating
liquor he had consumed on the date of the alleged offences
mentioned in the indictment. The trial Court found that
there were no extenuating circumstances and on count 1 the
appellant was sentenced to death. On each of counts 2

and 3 the appellant was sentenced to six years imprisonment,
the trial Judge ordering that four years of the period of
imprisonment imposed on coun? 3 should run concurrently

with the sentence on count 2. With leave of the trial

Judge the appellant appeals (a) against his convictions on
all three counts and (b) against the finding of no extenuating
circumstances on count_l and the sentence of death consequent

thereon.

The deceased on count 1 was an adult male who

was stabbed to death at about 6 pm on Sunday 7 October 1984.



The complainant on counts 2 and 3 was a young woman aged
twenty-two years who was the mother of two children. The
scene of the alleged crimes was a stretch of gravel road

in the Tongaat district on the farm of a Mr Bob Rodge?s!

The stretch of foad in question is flanked by‘cane-fields

and is roughly 3 kms long. It begins at a_point some

500. m west of the compound on the farm of Roégers and ends
just beyond the road-siﬁe barracks (also referred to in

the evidence as "the security compound”) which houses security

guards employed by the Tongaat/Hulett Group.

The substance of so much of the evidence as
is material to the appeal against the convictions may be
shortly stated. The complainant was the chief witness at
the trial and she was also the sole eye-witness in regard
to the commission of all three crimes. Her version of the
events was the following. Shortly before dusk on the

evening in question the deceased and the complainant were
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walking together on the road described above. There came
upon them a man who was a stranger to the complainant and
to whom I shall refer as "the assailant™. The assailant
wore a white T?shirt under a two-piece green overall. There
was a woollen cap on his head énd a towel around his neck.
His footwear consisfed of home-made sandals fashioned from
motor-car tyres. =~ In addition he was wearing sun-glasses,
but as he approached he took them off and put them in a
pocket of his overalls. The assailant carried a home-made
dagger or knife. Without saying a word either to the
deceased or to the complainant the assailant proceeded to
stab the deceased somewhere on his body with the dagger and
the deceased then fell to the ground. The complainant
tried to run away but she was prevented from doing so by
the assailant who grabbed her and stabbed her on the left
shoulder-blade. The assailant then walked away from where
the deceased lay in the road, at the same time forcing the

complainant to accompany him by tugging at her blouse.



In this faghion they proceeded for some considerable

distance along the road until they reached a clearing in

a cane-field. Here the assailant, having threatened the
complainant with the knife, forced her to have sexual
intercourse with him against her will. Thereafter the
assailant dragged the complainant further along the road.

He told her that he was taking her to a place called Emona.
When they reached a spot next to a cemetery the assailant
again forced the complainant to have sexual intercourse with
him against her will. During both acts of intercourse the
complainant was hysterical and she wept. She detected no
smell of liquor on the breath of the assailant and noticed

no other.indication that he had consumed liquor. After

the second act of intercourse the complainant managed to

get away from the assailant. She ran to the nearby barracks
where she encountered security quards. To them she reported
what had befallen her. She told them that the assailant

was "tallish" and dark and she described to them what the

assailant ......
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assailant was wearing and that he was in possession of a
dagger. A number of the security guards took the complainant
in axlight delivery van and they proceeded in search of the
assailant. They travelled first in the direction of the
compound on the farm of Rodgers and, finding no trace of
the assailant, turned back and drove in the opposite direction.
After some distance the complainanf spotted thelaﬁpeilant whom
she pointed out as her assailant whereupon he was arrested by
the security guafds. The complainant testified that the

assailant was the appellant.

In regard to Fhe events subsequent to the
complainant's escape from the assailant, the search for the
latter, and the appellant's arrest shortly thereafter two
security guards from the barracks aforementioned testified for
the prosecution. These were Victo; Mzimela and Dumisani Mthiyane.
Mzime}a told the trial Court that when the complainant
reported to him that she had been raped and stabbed
her clothes were covered in dust; her face was

tear-stained; ......



tear;stained; and that there was an open wound and also
blood on her back. As they drove along in search of the
assailant the complainant described him as being "fair but
not very tall" and she detailed the clothes worn by him.
These were described as a white T-shirt, an overall_and a
woollen hat. The complainant did not mention his footwear.
According to Mzimela the search for the assailant lasted
some twenty minutes. It proved abortive in the direction
in which they had initially set off and they then turned
back and préceeded in the opposite direption. Some thirty
-paces from their barracks they came upon the appellant in
the road, whereupon the complainant said "that is the
person who raped me." At this particular spot there is a
cane-field on one side of the road and the Iwewe river runs
next to the cane-field. The appellant crossed the road
and entered the cane-field where Mzimela arrested him. At

the time of his arrest the appellant was wearing a white
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T—ﬁhirt, a greenish overall, and sandals made out of tyres.
He had a towel about his neck and he carried a balaclava
in his hand. By running his hands over the appellant
Mzimela satisfied himself that the appellant was not armgd
with a weapon. There was, so testified Mzimela, a
perceptible but not very strong smell of liquor on the

appellant.

Mthiyané said that when the complainant made
her repoft to the security guards her clothes were blood-
stained and she"was crying. . She told them that the
assailant was dressed in a two-piece green overall and a
white T-shirt; and thét he had a towel arcund his neck.
She further described him as being "a bit on the tallish
side" and "brownish"™ in complexion. According to Mthiyane
a search for the assailant as far as the poultyy farm proved
fruitless and they then turned back. After they had
" travelled past the barracks they saw a male person whom the

complainant ........






