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JUDGMENT

GALGUT AJA:

This is an appeal against the judgment of BURGER

J sitting in the Cape Provincial Division, The judgment

is reported, see Southern Life Association Ltd v Commissioner




for Inland Revenue 1985 (2} SA 267 (C). The facts are

very fully set out at pp 268-69 of that judgment. I

shall refer to it as the reported judgment.

The issue before this Court is the same as the
issue before the Court a gquo. I will therefore set out
6nly so much as is necessary to facilitate the reading
of this judgment and will confine myself to the main sub-

missions made in this Court.

The respondent company was previously known as
Anglo American Life Assurance Co Ltd ("AAL"}. * It is a
registered insurer in terms of the Insurance Act 27 of
1943 ("the Act"). When it was still named AAL respon-
dent entered into a written agreement with another regis-
tered insurer, Southern Life Association {"SLA").

The agreement contained, inter alia, a scheme for the

amalgamation of the life insurance business of SLA and

respondent., The amalgamation was to be effected by
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transferring the assets and obligations of SLA to res-
pondent. In terms of sec. 25(1) of thé Act the Cape
Provincial Division confirmed the scheme on 26 September
1984. The Registrar of Insurance thereafter issued the
certificate required by sec. 25(14) of the Act. I shall
hereafter merely refer to sec. 25{(14). In terms of the
agreement SLA had to transfer to reépondent shares held

by it in various public and private companies as well as other
marketable securities as defined in seec. 1 of the Stamp
Duties Act, No 77 of 1968, and item 15 of Schedule 1 to
that Act. I shall hereafter refer only to marketable
securities. A dispute arose between respondent and appel-
lant. The respondent relying on sec. 25(14) contended
that no stamp duty would be payable in respect of the
transfer to it of the marketable securities, The appel-
lant held the opposite view, Thé respondent then sought

a declaratory order. BURGER J upheld respondent's conten-
tion and made the order set out on page 273 of the report-
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ed judgment. The appeal is against that judgment and

order.

Section 25(14) reads:

"If in terms of this section any business
of any insurer has been amalgamated with
any business of any other insurer or trans-

ferred to any other insurer, every officer

(including any Registrar of Deeds, any Mas-

ter of the Supreme Court and the Registrar of

Companies) in charge of any office in which

property or any mortgage or other right is
registered in the name of or by the first-
mentioned insurer or an appointment of or

in favour of the first-mentioned insurer was
made or a licence was issued to or in favour
of the first-mentioned insurer, upon pro-
duction to him of a certificate in which

the registrar states that he or the court,
as the case may be, confirmed the amalga-
mation or transfer in terms of this section

and upon production to him of the title deed,

mortgage bond, deed, certificate, letter of

appointment, licence or other document in

question, shall make such endorsement there-
on and such entries in his registers or other
books as may be necessary to effect or re-
cord the transfer of the property, mort-
gage, cother right, appointment or licence

in question to the amalgamated business or
the insurer to whom any business was trans-

ferred, as the case may be, and no trans-



fer or stamp duty or registration, licence
or other fees shall be payable in respect
of any endorsement or entry made as afore-

said."

(The underlining is mine.)

In the written heads of argument counsel for the
appellant submitted as he had done in the Court a quo that
the words "..... every officer...in charge of any office..."
should be limited so as to refer only to the three classes
of officials named in the brackets, i.e. the Registrar of
Deeds, the Master of the Supreme Court and the Registrar
of Companies; alternatively that the words should be
taken to refer only to officials in Government service
who exercise similar functions to the three classes of
officials named. I will refer to this submission as the

basic submission.

In support of this basic submission, viz. that
"officer" should be interpreted as set out above, counsel

made a series of submissions which he maintained illus-



trated that the basic submission was correct. These are
set out in (a), (b), (c), (d), (e}, (£}, (g) and (h)

below.

{a) At the outset of his argument in this Court he
submitted that the words

"any Master of the Supreme Court and the

Registrar of Companies"
should be ignored. He did so because the following docu-
ments would at no time be produced for endorsement or
registration to either of them or their respective offices,
viz.

"the title deed, mortgage bond, deed, certificate,

letter of appointment, licence or other document

in question". "
In order to avoid repetition I shall refer to the above
docuéents as "the documents", or "the document" as the
context requires. I pause to say that in this regafd
counsel is correct. It is not the function of these twa

officials to register the transfer of rights. They were
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obviously wrongly included. I will return to this aspect

later.

Counsel then referred to the following sections

in the following statutes:

(i)

(ii)

(iii)

(iv)

(v)

The Building Societies Act, No 24 of 1963,

sec. 55 (10).

The Participation Bonds Act, No 55 of 1981
sec. 9{(4). (The predecessor of this section
was sec. 8 A(4) of the Participation Bonds Act

No 48 of 1964.)

The Friendly Societies Act, No 25 of 1956,

sec. 21(13).

The Pension Funds Act, No 24 of 1956, sec.

14(3).

The Banks Act, No 23 of 1965, sec. 30(3).

It is not necessary, for the purpose of this
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Jjudgment to detail the above sections. I only set out
so much as is necessary to understand the submissions

made by counsel in this regard.

In sec. 55{(10) of the Building Societies Act

it is said that when there is‘an authorised amalgamation
of two building societies or the transfer of the business
of one building society to another (authorised in the sense
that it is done in terms of the formalities laid down in
that Act) then

"The officer in charge of a deeds registry

or other office in which is registered any

mortgage bond or any immovable property"
shall make the necessary endorsement and entries in his

registers, and no stamp duty, transfer duty, registration

fee or charges are payable.

In the sections referred to in paras. (ii}, (iii)
and {iv} above, where an authorised amalgamation or trans-

fer of the business takes place, the relevant document is



to be produced to:

“(t)he officer in charge of a deeds registry

...... in which is registered ........."

the relevant document.

In the section referred to in para. (v) above,
i.e. in the Banks Act, where there has been an authorised
amélgaﬁation or transfer of business,
"the Registrar of Companies, every
Registrar of Deeds or Master of the

Supreme Court and every officer in

charge of any office in which is

registered any title...."

to property, is required to make the relevant endorsements

and effect such entries in his register.as may be necessaryy.

Counsel then submitted that in as much as the
two officials above mentioned were wrongly included in
sec. 25(14), it is obvious that the draughtsman had
mistakenly taken the wording of the Banks Act; that
he should have taken the wording of ;ne of the statutes

mentioned in paras. (i) to {(iv) above; that it followed






