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JUOUDGMENT

NESTADT, AJA

The appellant was convicted of murder by LEVESON J,

sitting with assessors in the Springs Circuit Court. No

extenuating .....



extenuating circumstances having been found, he was sentenced
to death. He appeals now, with the necessary leave of

this Court, against both conviction and sentence,

The basis of the appeal against the conviction
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is the complaint that certain irreqularities occurred during
the course of the proceedingg ip the court a quo. “What
happened in this regard i% not in dispute and is the fol-
lowing. When appellant, who was accused no. 2, emerged
from the dock in which he had been seéted and entered the
witness box to give evidence in support of his plea of not
guilty, the trial judge noticed, for the first time, that he
was wearing clothes of a light olive colour and that; in ad-

dition, his feet were shackled in leg-irons. Having as a

result ........



result immediately formed the impression that appellant was
a convicted prisoner, the learned judge, quite properly, mero

motu, raised the matter with the prosecutor, referring to the

prohibition contained in sec. 211 of the Criminal Procedure

Act, 51 of 1977,and queried whether a trial de novo should
not be directed. The section reads:

"Except where otherwise expressly provided by
this Act or except where the fact of a pre-
vious conviction is an element of any offence
with which an accused is charged, evidence
shall not be.admissible at criminal proceed-
ings in respect of any offence to prove that
an accused at such proceedings héd previous-
ly been convicted of any cffence, whether

in the Republic or elsewhere, and no accused,
if called as a witness, shall be asked whether

he has been so convicted.”



On the completion of appellant's evidence and the closure
of his gase, the State and defence were regquired to and‘
did present argument on whether, in the circumstances, the
,sectionlhad been ?qntravened. The effect of the judgment,
. which then ensued, is to leave this quesfion open. What was
‘.decided, however, was that appellant had; in any event, not
been prejudiced by wha£_had happened and, by implication, that
the court had not been disqualified fgom continuing with
the trial.

Before us, it was aréued,'on behalf of appellant,

that the proceedings should not have been allowed to coh-

tinue after his dress and the fact of being fettered
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had been observed by the court; Ehey should immediafely

' have been stopped and a new trigl ordered. ?n addition,
reliance was in this regard placed on the fact that there
had eérlier been evidence that an identifi&ation paradg,
of which appellant formed part, had been hgld in a priscn;
this, it was suggested, also showed that he had a conviction.
Furthermorg, when his appearance in court was, as already
described, commented upon, the prosecutor had said: "My
Lord, apparently this man is a high risk ... to fhe‘prison.“
All this had, so it was submitted, affected, adversely to
appellant, the court's impartiality, resulting in him not
having had a fair trial.

This is by no means the first time that an accused




has been brought to trial in this manner. There are a num-

ber of reported cases in which it has been complained of and
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commented upon. It must be said immediately that its con-
tinued occurrence is to be regretted. Prosecutors should
take all possible steps to ensure its avoidance. It

detracts from the digninty of the court. It must be humiliat-
ing to the accused. This is besides the legél consequences

which may :(flow from it. It is to these that I turn. Broad-

ly speaking, what is involved is the disclosure to the court

of inadmissible information concerning the accused and more
X _
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particularly that which shows or tends to show that he has

-

a bad character and therefore a propensity to commit crimes.

It is evidence which, as a general rule, is excluded on the



ground that its relevance is too ‘tenuous to compensate for

its prejudicial nature. Sec. 211 ?s obviously, insofar as
previous convictions are concerned, statutory recognition

of this. Where, usually inadvertently, they have neverthe-
less {prematurely) been revealed, the presiding off}cer, feel -
ing disqualified to act, may, in a given case, recuée him-
self and order a re-trial. Examﬁles of where this has

happened are S v Stevens 1961 (3) SA 518 (C) and S v Pak-

kies‘1985 (4) SA 592 (TKSC). It is for the individual
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court to decide whether this is the right and proper course

to be followed {S v Radebe 1973 {1) SA 796 {A)} at 812 H).

Where, however, the trial has been allowed to proceed, then,

f

~on appeal, the accused having been found guilty, the issue



of whether an irreqularity took place may arise. The test
to be applied, in order to determine this, is the possibility
of bias on the part of the court resuiting from the improper
divulgence of the previcus convictions (or other damaging
matter). Where it exists, or appears to exist, thg judi-
cial officer will be held to have been bound not to have
heard the case, and, having done so, the accused would not
have received a fair trial. In this event, an irregqulari-

ty would have been committed. " But this need not necessarily
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be the case. Ex hypothesi, one is dealing with 'a case



9
where the detrimental information does not comprise admissible evi-
dence of the accused's actual commission of the crime for
which he is charged; moreover, it hés not been admitted,
but, on the contrary, was, in-effect, rejected and purpor-
tedly disregarded by the trial court. It is assumed that
a judge or magistrate, as-well as assessors, will not, 1in
view of their traiging, nqrmally be influehced thereby but
ﬁivll give an cbjective decision on the merits. Accor;iingly,
ﬁhe.improper disclosure of an accused's prev%ous convictions

does not,per se,constitute an irregularity (R v Mgwenya 1931

AD 3; Khan v Koch N O 1970(2) SA 403 {(R)} and the contrary

opinion of Lansdown and Campbell, South African Criminal Law

and Procedure, Vol f,pp. 8098-810,cannot be subscribed to.
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Sec. 211 contains no such sanction or c¢onsequence. It is

a question of fact in each case whether this has occurred.

In R v Dominic 1913 PD S82 it was held that it had, but the cir-
cumstances were special in the sense that the accused bore
the onus of broof. (See too'R v Owen 1957(1) SA 458 (A}

and 5§ v Dozereli 1983(3) SA 259 (C),being examples of cases

in which it was held that an irregularity had taken place). Other

relevant considerations would, of course, include the nature

of the convictions and, in particular, their connection with

the charge the accused is facing. The manner in which the
evidence is elicited or adduced is also of importance (R v

Mitchell 1929 TPD 727; R v Mkabile 1935 TPD 107; 3 v

Dozereli (supral). Even where an irregularity in the sense

cutlined .......
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outlined hgs been commipted, that is not an end to the mat-
ter. For the appeal to su;ceed,a second inguiry has to be
embarked upon, viz., whether a failure of justice within
the meaning of the proviso-to sec. 322(1) of Act 51 of 1977
resulted. This normally involves deciding whgther the a;i
cused was prejudiced, He would not have been if it can be
éaid‘that, unaffected by the irregularity, there is proof
of guilt. (S v Tuge 1966(4) 5A 565(A).) In an-exceptional
case, however, it might be held that the improper disclésure
amounted to a failure of justice per se. In this event,

the proceedings are vitiated irrespective of how strong the

evidence against the accused is (as in S v Dozereli (supra).

Against the background of these principles (as






