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J U D G M E N T 

CORBETT J A : 

The respondent, Nedbank Limited ("Nedbank"), 

operates as a registered commercial bank. Nedbank's 

financial year (and year of assessment for income tax 

purposes) ends on 30 September, During the year of assess¬ 

ment ended 30 September 1981 Nedbank sold 9,300,000 ordinary 

shares held by it in Sasol Ltd ("Sasol"). The sale realized 

/ a 
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a profit of R19 300 041. In assessing Nedbank to income 

tax for this year of assessment, appellant, the Commissioner 

for Inland Revenue ("the Commissioner"), included in Nedbank's 

taxable income the profit which thus accrued to Nedbank on the sale of these Sasol shares. On appeal to it in terms of sec. 83 of the Income Tax Act 58 of 1962 ("the Act"), the Transvaal Income Tax Special Court ruled that the pro¬ ceeds of the shares in question constituted a receipt of a capital nature in the hands of Nedbank and allowed the appeal. The assessment was remitted to the Commissioner for reassessment. The Commissioner appealed in terms of sec. 86A of the Act to the Transvaal Provincial Division, which upheld the decision of the Special Court and dismissed the appeal with costs, including the costs of two counsel. The Transvaal Provincial Division furthermore refused leave to appeal to this Court. Such leave was. however, sub¬ sequently granted by this Court. The circumstances surrounding the acquisition / and 
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and disposal of these shares by Nedbank appear from the 

evidence given before the Special Court by Mr R J N 

Abrahamsen, who at all material times held the position 

of managing director and chief executive of Nedbank. He 

was called by Nedbank and was the only witness to give 

evidence. 

Abrahamsen explained that in the day-to-day 

management of Nedbank the powers and duties of the bank 

were delegated by the board of directors to a management 

committee, of which he, as chief executive, was chairman. 

In February 1979 it was announced by the Minister of 

Finance of South Africa that Sasol, which until then had 

been a state-owned corporation, would be "opened up" for 

private investment. Abrahamsen consulted his colleagues 

on the management committee and it was agreed that Nedbank 

would offer to Sasol an amount of R100m by way of investment 

This offer was communicated to the management of Sasol and 
/ Abrahamsen . . . 
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Abrahamsen made it clear that the investment would have to 

be by way of preference shares. Abrahamsen explained in 

evidence that the bank frequently made finance available 

to the most creditworthy corporate customers (described as 

"triple A customers") by subscribing for preference shares 

in such corporations. He described the reasons for Nedbank 

wishing to make this investment in Sasol as being the desire 

"to obtain commercial banking business, and specifically in 

this particular case, to make a breakthrough in the Afrikaner 

business community". Eventually it transpired that Sasol would not be offering preference shares, but only ordinary shares to would-be investors. Although it was not the policy of Nedbank to invest in ordinary shares, it decided to do so in this in¬ stance. The management of Sasol indicated that the Ned¬ bank offer of R100m would ensure the success of the issue and that they were keen to have this commitment on Nedbank's / part 
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part. In the end there were (i) a private placement 

of ordinary shares amongst a number of financial insti¬ 

tutions, in terms of which Nedbank was allotted 12½ m 

shares at R2 per share, and (ii) a public issue via the 

Johannesburg Stock Exchange. Nedbank took up its private 

allotment at a cost of R25m, but did not participate in the 

public issue. Sasol decided to phase in the inflow of 

investment moneys and Nedbank was asked as a condition of 

the placement to subscribe for specified numbers of shares 

on specified dates. The first parcel of 5m shares was 

taken up on 5 September 1979 and the last parcel on 

2 January 1981. Abrahamsen stated that if the manage¬ 

ment of Sasol had invited Nedbank to take a greater part 

in the placement it would have done so because it was ini¬ 

tially prepared to invest R100m. It was entirely Sasol's 

choice that the value of Nedbank's placement was limited 

to R25m. On 5 December 1979 Abrahamsen and a colleague / held 
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held a meeting with two executives from Sasol. The object 

of the meeting was to obtain "some normal banking business" 

from Sasol. They were informed that Sasol was traditional¬ 
ly a "one-bank-concern" and that it would not at that stage contemplate any splitting up of current account business. It was arranged, however, that Nedbank would be given an opportunity to quote for "forex" business and for "large/special" transactions. This was regarded from the Nedbank side as a "potentially fruitful visit". The gist of what was agreed to at this meeting was confirmed in a letter from Abrahamsen to the managing director of Sasol on 7 December 1979. The tone of this letter is one of hopeful anticipation that banking business would accrue to Nedbank from Sasol. Ultimately these hopes came to nothing, No current account business came from Sasol, nor did Nedbank receive any foreign exchange transactions or other special business from Sasol. As Abrahamsen put it — / "... the 



7 

".... the hopeful anticipation came 

to disillusionment". 
In September 1980 the management committee of 

Nedbank decided to sell the Sasol shares. The reasons 

for the decision were twofold. At that stage it was felt 

that it was no longer likely that Nedbank would derive from 

the investment the benefit for which it had originally hoped. 

And at the same time the market value of the Sasol shares had 

risen considerably with the result that the yield of 7 per 

cent on the original cost of the shares had been reduced 

to an unattractive 3½ per cent or less. In the circum¬ 

stances it made sense to sell the shares and employ the 

capital thus released on a "substantially better yield 

basis". In pursuance of this decision Nedbank's brokers 

were instructed to sell the shares in "an orderly manner" 

so as not to disrupt the market. This was done and by 

30 September 1981 9,3m of the i2,5m shares had been sold, 

with the profitable results already mentioned. The re¬ 

mainder of the shares were disposed of during the next 

/ ensuing 
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ensuing financial year. 

Abrahamsen declared that the original intention 

of Nedbank in acquiring these Sasol shares was not with a 

view to profitable resale at a later date, but in order to 

make "an investment of a long-term permanent nature". Ori-

ginally it was anticipated that the preference shares would 

have a duration of approximately 10 to 15 years and, in accord-

ance with normal practice would at the end of that period be 

redeemed at par. On 19 June 1979 (by which time Nedbank knew 

that its participation would be by way of ordinary shares) 

a discussion took place between executives of Nedbank (in-

cluding Abrahamsen) and members of one of the firms of 

auditors appointed by Nedbank, during which it was agreed 

(according to a letter dated 21 June 1979 confirming the 

discussion) — 

".... that the above equity participation 

(in Sasol) is a long term investment, held 

for its dividend yield and that any fluc-

/ tuations 
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tuations other than a permanent diminution 

in value need not be provided for in the 

annual accounts of the bank". 

After the sale of the Sasol shares the profits realized 

were not transferred to the profit and loss account of the 

bank, but to an internal reserve account in the books of 

the bank and there they still remained at the time of the 

hearing. This was because the profits in question were 

of an extraordinary nature. 

Abrahamsen further declared that it was not the 

policy of Nedbank to deal in equity shares. He gave in¬ 

dividual explanations for various instances where during 

the financial year in question Nedbank had held and, in 

some instances, sold shares in other corporations. On 

a few occasions the bank had in the past been taxed on 

share transactions, but the amounts were small and the 

bank decided in each case not to pursue the matter. 


