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The respondent {as plaintiff) successfully

sued ‘the appellants (as defendants) in the Natal Provincial

Division / ..........



Division for payment of the sum of R5 921-00, plus costs.
The appellants now appeal to this Court against the judgment
of the trial judge (KUMLEBEN, J).

The present appgal concerns a question of agency.
The dn]y issue on appeal is whether the second appellant's
son, D K Chettyv, in puxchasing apples from a certain

C J Johnston, acted as the second appellant's agent, and

-
VR

I
with his authority. There were certain other issues that
fell to be decided in the court a quo, but these were

decided in favour of the appellants. The respondent

" initially cross-appealed in respect of one of these issues,

but subsequently abandoned@ its cross-appeal.

The following facts are either common cause or

not in dispute. The second appellant is the sole proprietor



of the first appelliant. As such they may be regarded as

a siqgle iega]’entity. _ The first appellant, despite its
name, is engaged in the fruit trade. It operates a
current banking account with the respondent at one of the
latter's Pietermaritzburg branches. The chegue forms
_issued in respect of this account bear the printed name of
the first appellant as drawer. The second appellant

and his wife, Mrs S Chetty, were authcorised to sign cheques
drawn on the first appellant's account. The account was
operated upon regularly. The second appellant’'s son,

D K Chetty, was the sole proprietor of a business known as
"The King of Fruit and Vegetables". This business con=
ducted a current banking account with the same branch of the
';espondent as the first appellant. D K Chetty.died on

31 pecember / ......-...



31 December 1980 in insolvent circumstances.

The main witness for the respondent was
Mr C J Johnston, an apple farmer in the Uniondale district.
He testified that he first ﬁef D K Chetty at the commence=
ment of the 1977 apple season when D K Chetty came to his
farm to purchase apples. From then until 1979 D K Chetty
was a fairly regular visitor to his farm to make apple
puxchases, At times he purported to purchase apples on
behé]f of the second appellant; at other times Ee purchased

'

them am his own behalf. The initial purchases were paid for
in cash. Subsequently thg purchases made on behalf of the
sacond appellant were paid for by means of cheques

bearing the name of the first appellant and signed by the

second appellent (or his wife}. D K Chetty paid for his



own purchases with different chegues signed by him
persocnally. Certain of D K Chetty's visits were preceded
by telephone calls from ;omeone who identified himself as
"J J Chetty" enguiring as to the availability of apples.
Johnston was ugable positively to identify the person who
so called as the second appellant. The truck in which

D K Chetty travelled, and in which the fruit purchased

was loaded, had the name of the first appellant painted on
it. - On the back of the truck there was an advertise=
ment for “The King of Fruit and Vegetables™. In his
reco;ds, in respect of purchases made by D K Chetty,
Johnston reflected the name of the purchaser on each
occasion as either "J J Chetty" or "D K Chetty" depending

upon whether payment was tendered by D K Chetty personally

or on beha ¢ of the second appellant. Johnston's invariable

practice / ... ...



practice was to regard the pergon who paid for the fruit
purchased, or on whose behalf payment was made, as the
y

purchaser thereof. On this basis, according to Johnston,
most of the purchases made by D K Chetty during 1977 were
made on behalf of the second appelilant. In 1978, with one
exception, all the purchases were made by D K Chetty per=
-$onally.

I come now to Johnston's evidence concerning
the transactions giving rise to the amount in dispute.
He testified that D K Chetty purchased apples on 31 January
1979 to the value of R3 143-00; on 9 February 1979 to the
value of R544-00; and on 13 February 1979 to the value

of R2 234-00, i.e., for an amount of R5 921-00 in all.

The three purchases were reflected in a single invoice,



No 34, and paid for by D K Chetty on 13 February 1979 by

means of a signed cheque bearing the printed name of the

-
o
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first apgellant as well as the name "J J Chetty" - a cheque
apparently similar in appearance to those tendered previously
in respect of purchases purportedly made on hehalf of the
second appellant. It appears from Johnston's evidence under
cross-~examination, however, that when acquiring the apples
for R3 143-00 on 31 January 1979 {which were not paid for at
the time) D K Chetty indicated that he would be purchasing
them for his own account. Johnston duly made out an

’
invoice to D K Chetty reflecting the transaction. However,
when D K éhetty eventually paid for all three purchases on
13 February 1979 he indicated that they were all to be for

the account of the second appellant. This resulted in the

effective / ... ... ...



effective cancellation of the previous invoice. It is
common cause that D K Chetty took deliyery of the apples
purchased on the aforementioned three dates. in due
course Johnston took the cheque which had been tendered
to him as payment to the respondents' Uniondale branch
and deposited it there for coliection.

The evidence establishes that the chegue was
subsequently lost and therefore never presented for payment.
Consequently Johnston never received payment for the applés
sold gy him te D K Chetty in the circumstances outlined
above. Johnston eventually ceded his rights for the
recovery of the purchase pri§e of the apples so sold to
the respondent, hence the respondents' claim.

The only / ..........



The only other witness whose evidence needs

specific mention is Mr V C Edwards,

the manager of the

respondent's Pietermaritzburg branch at which the first

appellant has }ts account. He testified to a discussion

he had with the second appellant in connection with the

lost cheque. The second appellant told him that it was

the usual practice "to issue out chegues signed in blank

to enakle them to make their purchases down in the Cape,

usually signed by his wife”. In

discussion the cheques in guestion

the first appellant's account. He

had a son or sons who were drivers

the context of the

were chegues drawn on

was also told that "(t)hey

of their motor vehicles

and these sons used to go down to the Cape or wherever it was

to buy their produce and tender those cheques in payment of



10
that produce, they were filled in at that stage, at the
time of sale, for the exact amount”. It is apparent

from this evidence, and indeed it is not in dispute, that

-
P
i

the sécond appellant provided‘D K Chetty with signed, ¢
blank chegues drawn on the first appellant's account for
the purpose of purchasing an& paying for fruit acquired
in the Cape. According to Edwards the second appellant
refused to provide a duplicate cheque to replace the missing
one ;- He denied liability in respect of the chegue, his
attitude being "produce the evidence and I am prepared to pay".
Significantly, the.second appellant at no stage specifically
denied th;t D K Chetty had authority to act on his behalf.

No evidence was led on behalf of the appellants

although the second appellant was present at court and

availab'e to give e  !mpce.






