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The/..... 
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The respondent was at all material 

times the insurer, in terms of the provisions 

of Act 56 of 1972 of a "combi" motor vehicle 

with registration BPH 888T . On 15 July .1980 

at about 00hl5 a collision occurred at the 

intersection of 11th Avenue, Oxford Road and 

Cotswold Drive, Saxonwold, Johannesburg, be¬ 

tween the insured vehicle driven by one Miss 

Gosnell, and a motor cycle, registration CHC 

698T driven by the appellant, as a result of 

which the appellant sustained fairly serious 

injuries. The damages suffered by the appel¬ 

lant were agreed to be the amount of R50 716,25 

and the only issue before the Court a quo was: 

whose /...... 
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whose negligence caused the collision? The 

intersection concerned was at the relevant 

date controlled by traffic lights. The 

appellant was travelling from east to west 

down 11th Avenue in the direction of Oxford 

Road and Miss Gosnell was proceeding from 

north to south down Oxford Road when they 

entered the intersection. The issue referred 

to resolved itself into an inquiry which one 

of the two drivers entered the intersection 

against the red traffic light. The Court 

a quo, after having dealt with the demeanour 

of the witnesses, their credibility in gene 

ral and the probabilities, decided as follows: 

"It is/..... 
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"It is clear, therefore, that I have 

before me two versions, by two witnesses, 

the evidence of both of whom I cannot 

reject on their demeanour and both of 

whom give me the impression of being 

truthful. I have to be satisfied that 

the plaintiff, on whom the onus rests, 

has established that his evidence is truthful,and that of Miss Gosnell is false. There are no probabilities to assist me -the discrepancies in their evidence are such that they do not assist me to come to a conclusion to find that either one or other of the witnesses is not a credible witness, and in those circumstances I must find that the plaintiff has failed to discharge the onus resting upon him to show that the collision was caused due to the neg¬ ligence of Miss Gosnell; in entering upon the intersection when the robot was red against her, and that that was the cause of the collision. In those circumstances I grant absolu¬ tion from the instance with costs, excluding the costs of today, which are to be borne by the defendant." Against/....... 
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Against this decision the appellant 

now appeals. 

In view of the contention that the 

evidence by Miss Gosnell that the traffic 

light was green when she entered the inter-

section is, when valued in the light of her 

testimony generally, so vague and uncertain 

that the Court erred in finding that any reliance 

could be placed upon it, it is necessary to 

deal with her evidence and the facts in some 

detail. 

Beyond the intersection in question 

11th Avenue becomes Cotswold Drive which from 

the intersection is offset at a slight angle 

to the/..... 
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to the south. But nothing turns on this fact. 

The appellant entered the intersection inten¬ 

ding to turn right into and to proceed north-

wards along Oxford Road. He was a drama student 

studying at the Witwatersrand University 

at the time. He had been to a rehearsal at a 

house in 6th Street, Lower Houghton, and was 

returning home on his 250 cc motor cycle when 

the collision occurred. He told the Court 

a quo that it was cold and that it was drizzling. 

When he was approximately 60 metres from the 

ntersection he noticed that the traffic light 

was green for him and it was still green when 

he entered the intersection at a speed of 

30 - 40/...... 
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30 - 40 k p h. As he crossed the barrier line 

and proceeded to cross the pedestrian crossing, 

he saw a vehicle approaching from his right 

at a speed which indicated to him that it was 

not going to stop. He attempted to steer his 

vehicle through the "gap" between the motor 

vehicle and the eastern side of Oxford Road 

but did not succeed in avoiding the vehicle 

He collided with it in the north-eastern 

quadrant of the intersection. He was flung 

off the motor cycle and landed on the tar in 

the south-eastern quadrant. He immediately 

realised that he had sustained a broken leg. 

Miss Gosnell, an employee of the 

Performance/...... 
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Performing Arts Council, and a number of 

passengers returned from the Breytenbach 

theatre, Pretoria at approximately 23h00 

after a performance which had been staged 

there. It was her duty as stage manageress 

to take the actors home. Her route was 

via the Arena Art Theatre, PACT'S Transvaal 

base which was situated in Rosebank, where 

certain of the actors disembarked to proceed 

home from there by means of their own trans¬ 

port. Of the actors one James and one 

Wallace lived in Parktown and Houshton 

respectively. She had to take them home-

On/..... 
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On her way there she turned right into 

Oxford Road from Bolton Road and was travelling 

in a southerly direction towards the inter¬ 

section. When she approached the intersection 

concerned the traffic light which was red 

turned to green, she said. She was not sure 

what distance she was from the intersection 

when this happened. She was then travelling 

at about 50 k p h. As she entered the 

intersection with the green light in her 

favour she saw out of the corner of her eye 

the appellant's motorbike coming up from her 

left. She instinctively turned the wheel to 

her/...... 
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her right but could not avoid a collision 

which occurred more or less in the centre of 

the intersection. The combi turned over and 

lid to the other side of the road. Asked 

whether it was a head-on collision or whether 

the motor cycle ran into the side of the 

vehicle, she answered: "No, it was the front 

of the vehicle, judging by the damage that 

was done." The weather was dry and clear and 

cold. There was no party after the show, she 

said under cross-examination. 

It was largely Miss Gosnell's evidence 

under cross-examination which was attacked, 

both in the Court a quo as well as in this Court 

It is/ ..... 
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It is desirable, therefore, to reproduce such 

portions of her evidence as were subjected to 

severe stricture and which were said to render 

her entire evidence unreliable: 

"When you saw that the robot was red for 

you at Eleventh Avenue, did you apply 

your brakes or slow down in any way? 

I think I decelerated. I cannot 

remember those details. 

Well, why do you think that you de¬ 

celerated? Because that is the normal 

thing I would normally do. 

Then at a certain stage the robot turned 

green for you, not so? -- Yes. 

What did you then do? Did you accelerate? 

I am not sure - that I cannot remember 

What distance were you from Eleventh 

Avenue when the robot turned green for 

you? I also do not know that. It was 

as I was approaching. 

Is it/...... 
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Is it impossible for you to give the 

Court any indication at all? I am 

afraid it is, yes. 

Can you tell the Court whether it was 

a distance the length of this Court, 

or was it further than this - is it 

possible for you to give any indication? 

No, I am afraid not .- my sense of 

distance is not very good. 

Well, when the robot turned green for 

you, is,your recollection that you 

maintained s p e e d , o r that you accele¬ 

rated in order to go safely through 

the intersection? I just maintained 

the speed, I t h i n k , I am not sure -

that I am not sure of. 

If you are not sure of what you did in 

relation to speed that night, how do 

you know that you were travelling at 

50 kilometres an hour at any time that 

night? That - I do recall that that 

is what I said the next day, to the 

Police, and that was a shorter time 

after - it was plus/minus fifty, anyway. 

Did you/...... 


