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J U D G M E N T 

RABIE, CJ: 

This is an appeal against the judgment of 

Leon, ADJP, sitting in the Durban & Coast Local Division, 

in which he declared that the detention of Gerald Patrick 

Kearney, which followed upon an arrest purportedly made 

in terms of sec. 29(1) of the Internal Security Act 74 

of 1982 , was unlawful and of no force and effect. The 

facts of the case are set out in detail in the report 

of the judgment at 1985(4) SA 709. 

Colonel Ignatius Coetzee, who is an officer 

in the South African Police, caused the aforesaid 

Kearney to be arrested and detained on 26 August 1985. 

Coetzee states in an affidavit, made on behalf of all 

three of the appellants (the respondents in the motion 
proceeding in the Court a quo),that ,in causing 
Kearney/...... 
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Kearney to be arrested and detained, he acted in terms 

of the provisions of sec. 29(1) of the aforesaid Act 

(hereafter referred to as "the Act"). As to his decision 

to have Kearney arrested and detained, Coetzee says the 

following in paragraph 4 of his affidavit: 

'(c) Uit hoofde van die feite tot my 

beskikking, die aard waarvan uiters 

vertroulik is en, derhalwe , nie open -

baar gemaak kan word nie, het ek rede 

gehad om te vermoed dat die gemelde 

Kearney, wat hom toe, en te alle wesenlike 

tye te Durban bevind het, 'n misdryf 

gepleeg het soos bedoel in artikel 54(1) 

van die gemelde wet, en dat hy inligting 

had aangaande die pleeg deur ander van 

gemelde misdryf, en dat hy sodanige in¬ 

ligting van die Suid-Afrikaanse Polisie 

weerhou het. 

(d) Ek het , gevolglik , gemelde Kearney in 

hegtenis laat neem sonder lasbrief 

soos voormeld. 

(f)/........ 
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(f) My besluit om die inligting op grond 

waarvan ek opgetree net kragtens artikel 

29(1) en die arrestasie en aanhouding 

van Kearney gelas het, te weerhou, is 

geneem na deeglike oorweging en ten 

volle bewus van die moontlike nadelige 

afleiding wat daaruit te maak is. Ek 

bevestig egter dat die inligting van so-

danige aard is dat dit nie openbaar gemaak 

kan word sonder om die handhawing van 

wet en orde en die regsadministrasie te 

benadeel nie. Voorts, sal openbaar-

making van gemelde inligting die polisie 

se inligtingsbronne in gevaar stel. 

(g) Ek beweer voorts dat ek die diskresie 

aan my verleen deur artikel 29(l) 

bona fide en na deeglike besinning en 

oorweging van al die tersaaklike feite 

uitgeoefen het." 

Coetzee also says in his affidavit that statements appearing in the affidavits of the respondents (the applicants in the Court below) concerning Kearney and his activities/ 
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activities - e.g. the statement that no person "having 

even the slightest acquaintance with the said Kearney 

or his activities can have reason to believe that his 

conduct could fall within the said section" (i.e. sec. 

29(1)) - do not accord with information at his (Coetzee's) 

disposal. 

Sec 29(1) of the Act, in so far as relevant, 

provides as follows: 

"29.(1) Notwithstanding anything to the contrary 

in any law or the common law contained .... , any 

commissioned officer as defined in section 1 of the 

Police Act, 1958 (Act No, 7 of 1958), of or above 

the rank of lieutenant-colonel may, if he has reason 

to believe that any person who happens to be at any 

place in the Republic -

(a) has committed or intends or intended 

to commit an offence referred to in 

section 54(1), (2) or (4), ...; or 

(b)/....... 
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(b) is withholding from the South African 

Police any information relating to the 

commission of an offence referred to 

in paragraph (a) , 

without warrant arrest such person or cause him 

to be arrested and detained for interrogation 

in accordance with such directions as the 

Commissioner may, subject to the directions of the 

Minister, from time to time issue, ". 
Sec. 29(6) of the Act, which is also relevant to the 
present proceedings, reads as follows: 

"(6) No court of law shall have jurisdiction 

to pronounce upon the validity of any action 

taken in terms of this section, or to order the 

release of any person detained in terms of the 

provisions of this section." 

Mr Combrinck,who appeared for the appellants, 

contended that the Court a quo erred in holding (A) that 

Coetzee's/. 
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Coetzee's decision to have Kearney arrested and detained 

was objectively justiciable, and also in finding (B) that 

sec. 29(6) of the Act did not preclude the Court from 

reviewing Coetzee's decision. 

As to (A), counsel, starting from the 

premise that it is of vital importance to determine what 

sec. 29(1) of the Act means when it says that a commissioned 

officer of or above the rank of lieutenant-colonel may, 

without warrant, arrest a person "if he has reason to 

believe" that that person is a person as described in 

paragraph (a) or (b) of the subsection, accepted the 

proposition - put to him by a member of the Bench - that 

the officer must have grounds for his belief before he is 

entitled to effect an arrest. It is essential also, 

counsel/....... 
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counsel conceded, that there must in fact exist grounds 

which cause him to have the required belief. This 

does not mean, however, counsel submitted, that the 

Court is entitled to. make an objective inquiry into the 

existence of such grounds, or to determine objectively whether 

they provide justification for the officer's belief and 

decision to arrest. The Legislature's intention is, 

counsel contended, that the officer concerned should be 

the sole judge of these matters. Consequently, it was 

argued, if the officer who made an arrest states that 

he did so because he had reason to believe that the person 

concerned was a person as described in sec. 29(1)(a) or 

(b), it is not open to the Court to inquire into the 

matter/...... 
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matter. When asked whether it was his contention that 

there is no real difference in meaning between the ex-

pressions "if he has reason to " in sec. 29(1) and 

"if in his opinion there is reason to ...." in sec. 28 

( 1 ) (c ) of the Act , counsel's reply was "yes". Both 

these expressions, counsel said, provide for a purely 

subjective test. Counsel submitted, furthermore, 

that if Courts of law could objectively inquire whether 

reasonable grounds existed for the belief held by an 

officer who made an arrest under sec. 29(1), the police 

would be forced to disclose the information on the 

strength of which such arrest was made. The disclosure 

of such information, counsel argued, could be harmful 

to........ 


