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THE CONTROL MAGISTRATE, DURBAN
vs
DAZANIAN PEQPLE'S ORGANISATION
5
: (AZAPC)

JANSEN _JA.
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Case no. 445784,

MC

IN THE SUPREME COURT OF 5S0UTH AFRICAZ

{APPELLATE DIVISION)

In the matter between

Appeliant

THE CONTROL MAGISTRATE., DURBAN
- and -

C AZANIAN PEOPLE'S ORGANISATION Respondent
(also known as AZAPO)

Coram: JANSEN, ViLJOEN, VAN HEERDEN, BOSHOFF JJA

et GALGUT AJA.
' Heard: 17 February 1985.

pelivered: 27 March 1986.

JUDGMENT

JANSEN /

..........
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During the early hours of 22 May 19284 members
of the Special Branch of the South African Police visited
certain 9 premises in and about Durban. These premises
were occuéied by persons having some association with the
Azanian Pecples QOrganisation (AZAPO}. The police

conducted a search at each addrese and seized inter alia

certain articles, mestly of a documentary nature,
pertaining to AZAPO. The police purportéd to act in terms
of warrants ex facie 1issued in terms ?f sec. 25 af the
Criminal Proceduxre Act {(Act 51 of 1977} by the control
magistrate, Durban. AZAPO thereafter applied "as a matter
of urgency" to the Durban and Coast Local Division for an
order that the warrants be "set aside as having no force
and effect whatsoe&er" and that the articles seized be
returned. The control magistrate and the Minister of Law

and Order were cited as first and second respondents

respectively,  .........
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respectively. They opposed the application. The Local
Division (per DIDCOTT J) held that the warrants were
invalid and set them aside, awarding costs against the
magistrate 1n his capacity as such. No order, however,
was made against the Minister in view of an assurance that

the articles seized would be returned. The magistrate

appeals by leave of this Court.

The only issue now 15 whether the magistrate,
in issuing the warrants, duly exercised his discretion
in terms of sec 25(l}) of the Act. Thé section reads as

follows:—-

"{1} If it appears to a maglstrate or justice
from informaticon on cath that there are

reasonable grounds for believing -

{ay ... e

(b) that an offence has been or i1s being
or is likely to be committed or that
preparations or arrangements for
the commission of any offence are
being or are likely to be made in or
upon any premisses within his area

of jurisdiction,
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he may issue a warrant autherizing a police
official to enter the premises in question at

any reasonable time for the purpose -

(ii) of searching the premises or any
person in or upon the premises for any
article referred to in section 20 which
such police official on reasonable
grounds suspects to be in or upoen or at
the premises or upon such person; and

{111) of seizing any such article."

’

Fach of the warrants states, above the signature of the

magistrate, the following:-

2. Nademaal dit op grond van inligting ondex
eed gedoen, na my mening blyk dat daar
redelike gronde bestaan om te dink dat daar

op of by die perseel ({in each case described]

(2y ..... die misdryvf van Artikel 13(1}{a)(v)
van die Wet op Binnelandse Veiligheid
(Wet 74/1982) voortsetting van die
oogmerke van n verbode organisasie of
scortgelyke cogmerke gepleeg is of
gepleeg word of waarskynlik gepleeg sal
word of dat voorbereidings of reé&lings
vir die pleging van h misdryf getref
word of waarskynlik getref sal word in

of op bogenoemde perseel.




5.

3. U word hierby gemagtig om die bogenocemde
perseel op n redelike tyd te betree ten
einde -

(2) hogencemde perseel of enige perscon in
of op die perseel te deursoek vir n
ARTIKEL 20 {WET 51 van 1977) bedcelde
voorwerp wat, na n op redelike gronde
vermoed 1in of op of by die perseel of
aan bhedoelde persone is, en

(3) SO n voorwerp in beslag te neem."
The case made out by AZAPO 1n its founding affi=

davit that the magistrate improkerly exercised his discretion

rests entirely on the following bald'allegation’-

"38. I respectfully submit ...... that there
was no basis whatscever for believing that’
any offence had been committed or was
about to be committed for the purpecse for
which the warrant was i1ssued by the First
Respondent and that, accordingly, he
improperly exercised his discretion in

ordering the same."

{It is true that some inference was alsc sought to be drawn
from a reply by the magistrate to a telephonic inguiry hy

AZAPO's attorney., but the inference was so tenuous that
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it was not menticoned in the judgment a guoc nor deoes it

merit further consideration).

In his answering affidavit the magistrate states
that he issued the warrants pursuant to an application to
him by Captain H 8 Miles of the South African Police on

21 May 1984. He continuesg:-

" 7.

Na deurlees van die eedverklaring ter onder=
steuning van die aansoegk, was dit my oorwoéd
mening dat, op grond van die inligting onder eed
voor my geplaas, daar redelike gronde bestaan
het om te dink dat daar op ¢f by die persele
gencem in die eedsverklaring ter onderstesuning
van die aansoek, dit geblyk het voldoende grond
bestaan vir die ultreiking van die gemelde

lasbriewe waarna hierbo verwys word.

Dit het verder geblyk dat n misdryf van
oortreding van Artikel 13{1){a}{v)}) van die Wet
op Binnelandse Veiligheid, Wet 74 van 1982
gepleeg 15, of gepleeq word of waarskynlik
gepleeqg sal word of dat voorbereidings of
regélings vir die pleging van so n misdryf
getref word of waarskynliik getref word in of

op die bovermelde persele.







