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IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION 

In the matter between: 

NATIONAL UNION OF MINEWORKERS 

MALSFETSANE NTSIHLELE AND OTHERS 

NATIONAL UNION OF MINEWORKERS 

EZEKIEL MODISE AND OTHERS 

First Applicant 

Second to Ninth 

Applicants 

First Applicant 

Second and further 

Applicants 

and 

HARTEBEESTFONTEIN GOLD MINING 

COMPANY LIMITED Respondent 

CQRAM: RABIE, CJ, JANSEN, HOEXTER, JJA, GALGUT et 

NICHOLAS, AJJA 

HEARD: 24 March 1986 

DELIVERED: 27 March 1986 

J U D G M E N T 

NICHOLAS, AJA : 

This....... 
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This case concerns questions of law stated by 

the industrial court purporting to act under s. 17(21){a) 

of the labour Relations Act No 28 of 1956 ("the Act"). 

Section 17 deals with the establishment and functions of the 

industrial court. It provides in ss. (21 ) : 

"(21)(a) The industrial court may, of 

its own motion, or at the request of 

any party to any appeal or other pro¬ 

ceedings before the industrial court 

reserve for the decision of the Ap-

pellate Division of the Supreme Court 

of South Africa any question of law which 

arises in any such appeal or proceedings, 

and shall state such question in the 

form of a specia1 case. 

(b) The question so stated may be argued 

before the Appel1ate Division, and that 

Division shall give such decision and 

may make such order as to costs as it 

thinks just. 

(c)...... 
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(c) If any such special case is stated 

at the request of any party other than 

the registrar, he shall lodge with the 

registrar of that Appellate Division 

such security for any costs that he 

may be ordered to pay as the said regis¬ 

trar may determine. 

(d) Pending the decision of that Appel¬ 

late Division on any question of law re¬ 

served in terms of paragraph (a), the 

industrial court shall defer its de¬ 

cision in the matter in connection with 

which the special case was stated ." 

The questions of law were reserved in a document (hereinaf-

ter referred to as "the document") reading as follows: 

In 
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IN THE INDUSTRIAL COURT 

In the matter between -

NATIONAL UNION OF MINEWORKERS AND OTHERS 

and 

HARTEBEESTFONTEIN GOLD MINING 
COMPANY LIMITED 

Applicants 

(10) 

Respondent 

Having considered the request of the respondent which is 

supported by the applicants herein the Industrial Court in 

terms of section 17(21)(a) of the Labour Relations Act, 1956 

reserves the questions of law as stated hereunder for deci¬ 

sion of the Appellate Division of the Supreme Court: 

(20) 

1.1 Has the Industrial Court, seized of this matter 

in terms of Section 46(9), the power to reinstate 

an employee notwithstanding the valid termination 

of an employee's common law contract of employ¬ 

ment? 

1.2 Can the single act of an employer consisting of (30) 

the dismissal of workers engaged in a strike, 

constitute an unfair labour practice? 
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1.3 Can an employer's dismissal of employees engaged 

in a strike alternatively his failure or refusal, 

consequent on dismissal, to continue them in 

employment and to accord them the benefits of 

employment, constitute a labour practice within 

the meaning of those words in the definition of 

an "unfair labour practice" in section 1 of the 
(10) 

Act? 

1.4 Could the dismissal of the workers in this case 

constitute an unfair labour practice, taking into 

account the following agreed facts: 

1.4.1 The Individual Applicants were employees 

of the Company at the time of the ter¬ 

mination of their contracts of employ¬ 

ment . They were employed in terms of 
(20) 

Annexure "Al" hereto as read with the 

recognition agreement between the Union 

and the Chamber of Mines annexed hereto, 

marked "A2". 
1.4.2 The Union is an unregistered trade union. 

1.4.3 The company is a public company which 

carries on business as a gold mining 
operation. 

(30) 
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1.4.4 During April, 1985, the Union submitted 

certain demands regarding wages and 

terms and conditions of employment to 

the Chamber of Mines ("the Chamber") in 

respect of gold mines . The Chamber of 

Mines is an employer organisation of 

which the Company is a member. The 

Chamber is authorised to, and does, 

negotiate on behalf of its members on 

issues such as wages and conditions of 

employment. 

(10) 

1.4.5 As a result of the demands, negotiations 

took place between the Union and the 

Chamber on the 13th and 14th June, 

1985. The Chamber and the Union were, 

however, unable to reach consensus and 

on the 14th June, 1985, the Union de¬ 

clared a dispute with the Chamber on the 

question of wages. On the same date, 

the Union applied for the establishment 

of the conciliation board, which appli¬ 

cation was not opposed by the Chamber. 

(20) 

1.4.6 The application for a conciliation board 

was granted on the 18th June 1985 and on 
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the 24th June 1985 the conciliation 

board met. The conciliation board was, 

however, unable to resolve the dispute 

and was formally discharged. The out¬ 

come of the proceedings before the 

conciliation board was reported in 

writing to the Minister of Manpower. 

1.4.8 On the 3rd August, 1985, the Union 

decided to proceed with a strike at, 

inter alia, the Company' s mine on the 

28th August, 1985 in order to induce the 

Company to pay higher wages. 

(10) 

1.4.9 Thereafter , an improved offer was made 

to the Union by the Chamber on behalf of 

the Company's holding company, ANGLO 

VAAL, in terms whereof an increase of in the holiday allowance was offered. 
(20) 

1.4.10 On the 21st August, 1985 , the First 

Applicant announced that it was post¬ 

poning the proposed strike until the 1st 

September in order to consider inter 

alia the offer made on behalf of ANGLO 

VAAL. 

(30; 
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1.4.11 On the 28th August, 1985 the Union again 

met with the Chamber and conveyed to the 

Chamber its rejection of inter alia the 

offer made on behalf of ANGLO VAAL. 

1.4.12 The Company implemented its improved 

offer and increased the holiday 

allowance with effect from 1st Septem¬ 

ber, 1985, despite the Union's rejection 

of such offer. After the rejection of 

the Company's offer, the Union decided 

to proceed with its strike on the 1st 

September, 1985. 

(10) 

1.4.13 Prior to the commencement of the strike, 

the Company warned all its employees 

that if they engaged in a strike, they 

might be dismissed. On the 1st Septem¬ 

ber , a number of employees of the 

Company, including the Individual Appli¬ 

cants , went on strike. 

(20) 

1.4.14 During the 2nd and 3rd September, a 

number of the Company's employees, 

including some of the Individual Appli¬ 

cants , were dismissed. 

(30) 


