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IN THE SUPREME COURT QF SOUTH AFRICA

{APPELLATE DIVISION}

/

In the matter between:

RENé DU PLESSIS N.O.

and

LEWIS ERIC MILTON

RODNEY GORDON MILTON

YVONNE MARY MILTON

CORAM: RABIE, CJ, JANSEN,

NESTADT, AJA

HEARD: € March 1986

Appellant

1st Respondent
2nd Respondent

ird Respondent

JOUBERT, SMALBERGER, JJA,

DELIVERED: 26 March 1986

JUDGMENT

NESTADT, AJA

The litigation which has led to this appeal has



its arigin in a dispute concerning the conduct, 1n Swazi-
land, on a farm called Mliba Ranch, of certain cattle breed-
ing operations and, in particular, the right to ownership

of the herd inveolived. Sad to say, it is set against an
undercurrent of financial greed, mistrust and animosity
between members of a large but not happy family. It is to
be regretted that its ventilation inlcourt could not be
avoided.

The factual background to the matter is, in brief,
the following. The land in guestion, some 13 000 acres in
extent, vas, since before 1950, owned by Norman Fairbanks
Johnéton. The herd of cattle comprised about 1 700 head.

It was the property of his wife, Ethel Amy Johnston (though



how she acquired ownership is not clear)}. She also owned
the farming implements including certain tractors and
trailers as well as-the other animals on the ranch. They
consisted of horses, sheep, goats and pigs. Mr. Johnstcn
died in }952. In his will the land was bequeathed in
trust, in equal shares, to the two children of the mar-
riage, Yvonne and Andrew, subject to a life usufruct in
favour of Mrs. Joﬁnston. Andrew 1s a teach?r. In

about 1950 he emigrated to the United Kingdom where he

has since lived as a bachelor. Yvonhe married a Mr,
Gordon Milton. They had five children, namely, Margaret,
Eric, Rodney, Denis and Peter. After her husband’s

death, Mrs. Johnston, though living in the Republic of



South Africa, continued the farming operations on Mliba
Ranch. Over the years she was assisted in doing this by
various peréons. They included Yvonne's husbénd (whom
she divorced in about 1965) and later, Yvonne herself.

In abovt 1971 Eric, who ﬁad trained as a-fittgr and turner,
assisted by Reodney, an electrician, took over the manage-
ment of the farm. The primary activity conducted on it
was the breeding and ranching of the cattle referred to
and the sale of their progeny in excess of those retained
to keep the numbers of the herd constant. From about mid-
1979 {(or possibly earlier)}, however, Eric, being in con-
trol of the business, commenced to dispose of the herd it-

sglf. Indeed, by about 1981 (oxr 1982) it had, in this



¥

way, been sold in’its entirety for not less than

R494 355.93. The proceeds received by Eric were, iﬁ the
main, or at least in part, whether directly or indirectly,
used to finance the establishment and operation of an agri-
cultural farm in the Groblersdal area of the Transvaal.

It had, in about 1976, been purchased {in Peter's name) by
the five grandchildren. Later, on 16 January 1978, a com-
pany called Beefline Brahman Stud {(Pty)} Ltd was incorpo-
rated and it tock transfer of the farm. They hecame and
remained its shareholders ané directors. What gave im-
petus to what may loosely be termed the transfer of far-
ming operations from Mliba Rgnch to Groblersdal. was the
fact tha# the former had, in June 1979, been sold by the,

administrators ..



administrators in Mr. Johnston's estate to the Swazi}and
government for R235 000,00. In terms of the deed of
sale, occupation had to be and was given to the purchaser
on 30 Septemher 1??9. In the meantime, 1n about March
1979, Yvonne, who was at this stage resident in Benoni,
learned or became suspicious of the fact that Eric was
disposing of the herd. This marked the genesis of the
present controversy. She regarded this as irregular.
Her attitude was that the cattle (still) belonged to her
mother, that Eric, neither having his grandmother's per-
@ission to do thisrnor having accounted to her for the

proceeds, was, in effect, committing theft of the cattle

or embezzlement of the moneys received from the sale there-



of, She determined to take action. Purporting to act
on behalf of her mother, who was living with her, she re-
ported the matter to a Mr. René Du Plessis, an attorney
practising in Pretoria,and instructed him to investigate
it. He had been a friend of the family for many vyears.
In addition, he had,in 1877 ,become an administrator of

Mr., Johnston's estate when the then incumbent died. Pur-
suant to his mandate, which had been confirmed in writing
by Mrs. Johnston herself in November 1979, Du Plessis, on
7 Januarxry 1980, wrote to Eric reguesting certain informa-
tion concerning the farming operations on Mliba Ranch and
the cattle in particular. This led, during the course af

the following few months, to two meetings between them, as



also a number of further letters being written by him to Eric.

Their contents are of importance and will be reverted

to in due course. By September 1980, the matter had

nct been resolvead, at least to the satisfaction of

¥Yvonne. The result was that Du Plessis, having in

October 1980 obtained a power of attorney from Mrs.

Sohnston to issue summons against Eric for the recovery

of all amounts received by him from the sale of the cattle,

prepared to 4o so. Shortly thereafter, however, 1t was

brought to his attention that Mrs. Johnston's mental con-

dition had deteriorated to an extent that the appointment

of a curator bonis was required. She was suffering from

senility. On 3 November 1981 an application for this



relief, brought by Yvonne, was granted by the Transvaal

Provincial Division. Du Plessis was appoeinted to the

office. At the same time Mrs. Johnston, who by now was

87 years of age and living in a nursing home, was declared

incapable of managing her affairs.

It was in these circumstances that Du Plessis,

the present appellant, in his capacity as curator of Mrs.

Johnston, in January 1982 caused summons to be ilssued in

the Transvaal Prcvincial Division against Eric, Rodney

and Yvonne as first, second and third defendants (now the

-

respondents) respectively. In summary, his cause of ac-

tion was the following. In about 1971 the defendants

concluded an oral agreement with Mrs. Johnston in terms

whereof .......
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whereof the farming operations on Mliba Ranch were to be

conducted in co-partnership (on the basis of profits and

losses being equally shared); pursuant thereto, she made

avauilable to the partnership, for its use, inter alia the

herd of cattle, dominium whereof, however, was to be re-
tained by her; despite being in cﬁarge of the business,
first defendant, notwithstanding demand, had from 197&
onwards, and in breach of his obligations, failed te ren-
dexr an account of his activities; he had also misused
‘partnership assets. Whilst it is not alleged thét the
actual sale of the cattle was wrongful, his failure to
pay over the proceeds of the sale or to render an account

in regard thereto to Mrs. Johnston or Du Plessis, as plaintiff,






