
IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the appeal of: 

UNIVERSAL CITY STUDIOS, INC. 1st appellant, 

PARAMOUNT PICTURES CORPORATION 2nd appellant, 

COLUMBIA PICTURES INDUSTRIES, INC ... 3rd appellant 

WARNER BROS. INC. 4th appellant, 

TWENTIETH CENTURY-FOX FILM 

CORPORATION 5th appellant, 

MGM/UA ENTERTAINMENT CO. 6th appellant, 

UNITED ARTISTS CORPORATION 7th appellant, 

WALT DISNEY PRODUCTIONS 8th appellant, 

ORION PICTURES CORPORATION 9th appellant, 

EMBASSY PICTURES 10th appellant, 

and 

NETWORK VIDEO (PROPRIETARY) LIMITED...respondent. 

Coram: CORDETT, KOTZÉ, MILLER et BOTHA, JJA, et 
GALCUT, A.J A. 

Date of hearing: 15 November 1985. 

Date of judgment: 27 February 1986 
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JUDGMENT 

CORBETT, JA: 

In recent years the viewing of video tapes of 

cinematograph films in the home has become a popular pas­

time in South Africa . The manufacture and supply, either the 

by way of letting or by way of sale, of such video tapes 

is a fast-growing and, it would seem, profitable industry. 

As the evidence in this case indicates, manufactures 

and suppliers of video tapes are not always very scrupu-

lous about respecting the rights of the owners of the 

copyright in the films concerned. In fact there is 

a great deal of trafficking in what are called "pirate" 

tapes, ie tapes of films produced without authority 

from the owner of the copyright. That essential]y is 

what this case is about. 

The ten appellants are all American corporations 

who make and distribute cinematograph films. They are 
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said to be the major film-producing companies in the United 

States of America. They constitute the entire member­

ship of an American organisation known as the Motion' 

Picture Association of America, Inc. ("the MPAA"). This 

association, which has its headquarters in New York City, 

was formed for the purpose of representing and looking 

after the interests of motion picture companies based in 

the United States of America. Among the activities under­

taken by the" MPAA on behalf of members is the policing 

and enforcement of copyright in cinematograph films 

made and/or distributed by members. 

In South Africa the MPAA is represented by a 

company known as Business information Services (Pty) 

Limited ("BIS"), which operates from Johannesburg. 

The proprietor of BIS is a Mr E I Askew. He is assis­

ted in the business by June Askew. The primary 

activity of BIS, as representative of the MPAA in South 
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Africa, is the policing of the home video market in this 

country. BIS assists dealers and distributors in the 

home video market to distinguish between legitimate copies of members films, ie copies made under licence 

from the copyright owner, and pirate copies. To this 

end BIS conducts what are termed "voluntary inspections". 

A voluntary inspection takes place at the requist of the 

video dealer concerned . A representative of BIS visits 

the dealer's premises, inspects his stock, identifies any 

pirate tapes and furnishes the dealer with a list of 

infringing material. BIS has also on occasion been 

instrumental in causing the police to take criminal, ac-

tion against persons producing or dealing in pirate 

video tapes, but in general the police are willing to 

act only where the copy right in the cinematoraph films 

in question has been registered in terms of the Registration 

of Copyright in Cinematograph Films Act 62 of 1977. 
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On such occasions Askew or a member of the staff of BIS 

often accompanies the police on raids of the premises of 

video dealers suspected of dealing in pirate video tapes 

of registered cinematograph films in order to assist in 

the identification of offending material. 

The respondent is a South African company, 

with premises on the Foreshore in Cape Town. It carries 

on business as a maker and distributor of video tape ver­

sions of cinematograph films and(J as a dealer in video tapes 

for the home video market. None of the appellants has 

given respondent a licence to reproduce any of its cine­

matograph films on video tape or to distribute video 

tapes of its films on the home video market. 

Alleging, on grounds which I shall detail later, 

that respondent had been making and/or selling video tapes 

which were unauthorized copies of cinematograph films, 

both registered and unregistered, in respect of which 
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appellants owned the copyright, and that, respondent had 

thereby been infringing appellants' copyright and had been 

competing unlawfully with the appellants, appellants made 
application in the Cape of Good Hope Provincial Division ("the CPD" ) for certain relief ( to be specified shortly) . One of the prayers in the notice of motion was that the usual requirements of service of the application upon the respondent be dispensed with and that the matter be heard in chambers. This prayer was acceded to. On 4 October 1983 the matter came before LATEGAN J, in chambers and without notice having been given to the respondent. The learned Judge granted an order as prayed. Before setting out this order, I would add that on 13 October 1983 respondent made application for leave to appeal against the order. This was granted on 28 November 1983 and it was directed that the appeal be heard by the Pull Court of the CPD. The costs of / the 
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the application were ordered to stand over for determi­

nation by the Full Court. The appeal was heard on 14 

May 1984. Prior to this, on 26 April 1984, a notice 

was filed on behalf of the appellants (respondents in 

the appeal to the Full Court) in which it was indicated 

that they had abandoned certain portions of the order 

granted in their favour by LATECAN J. I now quote in 

full the text of the order, with those portions which were 

so abandoned placed in square brackets: 

"1. The Deputy Sheriff, Cape Town, is 

authorized and directed in the com­

pany of the attorneys of record of 

the Applicants and the Deponent 

EDWARD IRVING ASKEW and/or JUNE 

ASKEW to enter upon the premises 

of the Respondent at 4th Floor, Fore-

trust Building, M Hammerschlag Way, 

Foreshore, Cape Town, and upon any 

other premises at which it conducts 

business and/or stores, maintains 

or processes materials used in con­

ducting its business, and to attach 
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and keep in his possession, pending 

the final determination of these pro-

ceedings: 

1.1 all video Capes or other copies 

of the cinematograph Films BREAK-

HART PASS, FRANKENSTEIN & THE 

MONSTER, BEAR ISLAND, THE BIG 

FIX, METEOR, THE UNDEFEATED 

and DIFFERENT STROKES (herein-

after referred to as 'the original 

w o r k s ) , which constitute infring-

ing copies in respect of the copy-

right, in such cinematograph films, 

in the possession of the Respon-

dent or under its control at the 

Respondent's aforesaid premises; 

1.2 all other video tapes or other 

copies of any other cinematograph 

films in respect of which the 

Applicants are the holders of 

rights under the copyright in 

the Republic of South Africa, 

and which are infringing copies 

of such cinematograph films in 

the possession of the Respondent 

or under its control at the Res­

pondent's aforesaid premises; 

[1.3 all video tapes or other copies 

of the original works and any 

other cinematograph films re­

leased in the Republic of South 

Africa in the Applicants' names, 

in or with which the Respondent 

is competing unlawfully with the 

Applicants:] 
/ All 
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All video tapes or other copies of the 

aforementioned in paragraphs 1.1, 1.2 

[and 1.3] above are collectively re­

ferred to hereinafter as 'infringing 

video tapes'. 

]. .4 [All films and/or | master video tape 

copies of any cinematograph films in 

respect of which the Applicants are 

the holders of rights under the copy-

right in the Republic of South Africa, 

and which [films and/or] master video 

tape copies have been and/or are being 

used by the Respondent to unlawfully 

reproduce infringing video tapes and 

which are in the possession of the 

Respondent or under its control at 

the Respondent's aforesaid premises; 

1.5 all printed matter, photographs, nega­

tives, or plates, depicting scenes 

from the original works or any other 

cinematograph film in respect of which 

the Applicants are the holders of rights 

under the copyright in the Republic 

of South Africa, which were produced 

by infringing copyright in any of 

the said cinematograph films. 

(All the a forementioned materials are 

collectively (actively referred to hereinafter as 

'infringing documents'.) 

(For the purposes of this Order, the 

puty Sheriff shall be entitlied to rely 
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