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N THE  SUPREME  COURT OF SOUTH ATRICA

{(APPELLATE DIVISION)

L
In the appeal of:

UNIVERSAL CLFPY STUDLOS, INC. ... Lst appellant,
P.f\rR;’\:\']{)UN'.‘\ PILCTURES CORPORATION. .. ... 2nd appellant,
COLUMBIA PICTURES INDUSTRIES, INC... 3ird appellant,
WARNER BROS. INC......... e e dth appel lant,
TWENTILETH CENTURY-FOX FILLM

CORPORATION . e s it e it s e i e as S5Lh appaetiani,
MGM/UA ENTERTAINMENT CO...ovvvvnvn.n Oth appelilant,
UNLTLED ARTILSTS CORPORATION, ., ., .. ... 7Lh appaliant,
WALT DISNEY PRODUCTIUONS. .., 0. 0L Rth appelitant,
ORTON PICTURES CORPORATION.......... geh appellant,
EMBASSY PICTURES. . .. i i i e e e e e et I0h appellant,

and

NETWORK VIDEQ (PROPRIETARY )} LIMITLEDR. .. respondent.

Coram:  CORBEPT, KOTZD, SMILLER ot BOTHA, .LJA, et
GALGUT, AJA.

Date of hearing: 15 November 1085.

Date of judgment: 27 February 1686
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JUDCGMENT
CORBETT, JA:
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said to he themaior tilm-producing companies in Che United
States of America. They constitute the entire member-
ship of an American organisation known as the Motion:
Picture Association of America, Tne. {"the MPAA"). This
association, which has its headquarters in New York City,
was formed for the purpose of representing and leooking

after the interests of motion picture companies based in

the United States of America. Among the activities under-
taken by the MPAA on behalf of members is the policing

and enforcement of copyright in cinematograph £ilms

made and/or distributed by members.

In Sepouth Africa the MPAA is represented by a
company known as Business Information Services (PPty)

Limited ("BIS"}., which operates i'rom Johannesburg.

The proprietor of BIS is a M- B 1 Askew, e i3 assis-
ted in the business by June Ashew. The nrimary

activity of BIS, as representative of the MPAA in South

SOAFrica. . .o e e



Affrica, is the policing of the home video market in tiis
country. BIS assists dealers and distributors in the
home video wmavket to distinguish between legitinate
copies of members' films, ie copies made under licence
from the copyright owner, and pirale copies. To this
end BIS conducts what are termed "voluntary inspections®,
A voluntary inspection takes place at the request ol the
video dealer concerned. A representative of BIS visits
the dealer's premises, inspects his stock, identifies any
pirate tapes and furnishes the dealer with a lisL of
infringing material. BLS has also on occasion been
instrumental in causing the police to take criminal ac-
tion against persons producing or dealing in pirate

video tapes, but in general the police are willing to

act only where the copyright in the c¢inematograph [ilms
in question has been registered in terms of the Registration

of Copyright in Cinematograph Films Act 062 of 1977.
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On such eoccasions Askew or a member of the staff of BIS
of'ten accompanies the police on raids of the premises of
video dealers suspc:ct’ecl of dealing in pirate video tapes
of registered cinematograph Films in order Lo assist in

the identification oi offending material.

The respondent is a Soubh African company,
with premises on the Foreshore in Cape Toun. It carries

on business as a maker and distributor of video tape ver-

4

sions of cincmatograph Films and as a dealer in video Lapes
for the home video markoet. None ol Lhe appel tants has
given respondent a licence to reproduce any of its cine-
matograph films on video tape or te distribute video

tapes of its films on the home video market.

Alleging, on grounds which 1 shall detail later,
that respondent had becn making and/or sclling video tapoes
which were unauthorized copies of cinematograph Tilms,
hoth registered and unregistercd, in respece ol which

/oappellants..........
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appellants owned Lhe copyright and that respondent had
thereby been infringing appellants' copyright and had been
competing unlawfully with the appel lants, apnellants made
application in the Cape of Good Haope Provincial Division
("the CPD") For certain rcliel (Lo be specificd shertly).
One of the prayers in the notice of motion was that the
usual requirements of service of the application upon

the respondent he dispensed with and that the matter be
heard in chambers. This prayer was acceded to. .On

4 October 1983 the matter came belfore LATECAN ., in

chambers and without netice having heen given to the

respondent. The dearned Judge granted an order as
prayed. Before setting out this order, I would add

that on 13 October 1983 respondent made application for

leave to appeal against the order. This was granced

on 238 November 1983 and it was dircected that the appeal

be heard by the Full Court of the CPD. The costs of
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the application were ordered to stand over for determi-
nation hy the Full Court . The appeal was heard on 14

May 1984. Prior to this, on 26 April 1984, a notice

was filed on behalf of the appellants {respondents in

the appeal to the Full Court) in which it was indicated
that they had abandoned certain portions of the order
granted inltheir favour by LATEGAN ., T now quote in
full the text of the order, with those portions which were
50 abandoncd placed in sgoare brackoels:

nl. The Deputy Sheriff, Cape Town, is
authorized and directed in the com-
pany of the attorneys of record of
the Applicants and the Deponent
EDWARD TRVING ASKEW and/or JUNE
ASKEW to enter upon the premises
of the Respondent at 4th Floor, Fore-
Ctrust Bailding, M Hammerschlag Way,
Foreshore, Cape Town, and upon any
other premises abt which 1t conducts
business and/or stores, maintains
or processes materials uvsed in con-
ducting its business, and te attach

Joand. oL e e
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keep in his possession, pending

the final determination of Lhese pro-

ceedings:

1.1

f1.3

all video tapes or obther copies

of the cinematograph {ilms BREAK-
HART PASS, FRANKENSTEIN & THE
MONSTER, BEAR 1ISLAND, THE BICG
FIX, METEOR, THE UNDEFLRATED

and DLFFERENT STROKES (herein-
after refereed Lo as "the original
works'), which constitute infring-
ing copies in respect of the copy-
rigit iLn ;uch cinematograph [Films,
in the possecssion of the Respon-
dent or under fts control alt Ghe

Respondent’s aforesaid premises;

all other video tupes or other
copics ol any ollier cinematograph
films 1o respect of which the
Applicants are the holders of
rights undei the copyright in

the Republiic of South Africa,

and which are infringing copies
ol such cinematograph £ilms in
the possession of the Respondent
or under its control at the Res-

pondent's aforesaid premises;

all video tapes or other copies
of the original works and any
other cinematograph films re-
leased in the Republic of South
Allrica in the i\[ﬁpﬁl_:i_(';atnts‘ names,
in or with which Lhe Respondent
by

is competing unlawfully with the
Applicanta; |
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