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IN THE SUPREME COURT OF S5QUTH AFRICA
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In the matter between:
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and
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Boshoff, JJ A
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JUDGMENT

BOSHOFF, J A

This is an appeal against the judgment of
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KRIEGLER J in the Witwatersrand Local Division dismissing
a claim for the purchase price of goods sold and delivered
on the ground that the transactions involved were con-

ducted in the course of illegal trading.

Towards the end of 1980 the respondent (defen-
dant) obtained a concession from Consolidated Diamond
Mines Limited to operate a take-away and restaurant
business in Oranjemund in Seouth West Africa. He arranged
with Harry Smith, the manager of a wholesale business
conducted in Kowie Cloete Street in Springbok, Namagua-
land, under the style of Ge;b Brothers to sell to him

such supplies as he required from time to time on thirty

days credit. He commenced trading under the style
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of the Desert Inn towards the beginning of 1980 and
purchased cigarettes, cold drinks, sweets, groceries and
other foodstuffs from éelb Brothers up t? May 1981

when he ceased business. He failed to pay for the
goods he purchased during the pefiod March 1981 to May
1981 and it is common cause that he owes R25 785,44 in

respect thereof.

The appellant company {(plaintiff) claiming to
be trading as Gelb Brothers instituted action against the
raspondent for payment of the purchase price of the goods
so purchased by and delivered to the respondent. The
respondeqt in his plea in effect denied that he purchased
the goods from the appellant and that he owed the
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appellant any money.

On the date when the trial was to commence the

court allowed an application for an amendment of the

declaration so as to allege that a company known as

Metro Cash and Carry (Proprietary} Limited {(MCC) and not

the appellant scld and delivered the goods to the res-

pondent and that MCC had ceded its claim in respect of

the total purchase price of the goods to the appellant.

In consequence c¢f this amendment the respondent was

allowed to amend his plea to raise the defence that the

claim of the appellant was unenforceable because MCC

when it sold and delivered the goods to the respondent

was trading illegally. T™he defence was based on the

following.......... /5



-

r{;h .

following

allegations: -

At all material times hereto, 1ie
during the peried March 1981 to May
1981, Metro Cash and Carry carried on
business by selling or offéring or
exposing for sale goods, wares, food-
stuffs, produce or livestock, such
goods including aerated or mineral
waters, cordials, syrups or other
beverages of a like nature, patent
and proprietary medicines and inflam-
mable material, frem or on its fixed
business premises at Kowie Cloete

Street, Springbok (the premises).

Metro Cash and Carry accordingly car-
ried on at the premises the business
of a general dealer as defined in

Item 3 of the first schedule to the

Registration and Licensing of Businesses

ODrdinance Number 15 of 1953 (Cape)

as amended {(the ordinance).

In terms of Section 3 of the crdinance
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Metro Cash and Carry was prohibited
from carrying on such business unless
it was in-possession cf a certificate
of registration and a licence issued

te it in terms of the ordinance.

Metro Cash and Carry was not in posses-
sion of such a certificate of regis-
tration or licence in respect of

the premises at the said material

times.

In terms of Section 21 of the ordinance
any person who contravenes or fails

to comply with any provision of the
ordinance or any condition or restric-
tion imposed thereunder 15 guilty of

a criminal offence.

The goods sold by Metro Cash and Carry
to the defendant in respect of which
the plaintiff proceeds against the
defendant comprised goods referred

to in {a) above which Metro Cash and

Carry sold in the course of 1its
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business as general dealer from or
on the premises during the said

material times.

g In the premises Metro Cash and Carry
committed a c¢riminal offence in carry-
ing on business as a general dealer
from the premises and each agreement
of sale hetween Metro Cash and Carry
and the defendant in respect of which
the plaintiff claims from the defen-

dant constituted a criminal offence.
h Such agreements of sale are accordingly
veid for illegality and unenforceable.'’
In subseguent correspondence between the parties
the appellant admitted that, (i) at all material times,
that is during the years 1980 to 1984, MCC neither applied
for nor was grant;d any licences either in terms of

the ordinance or the Licence Ordinance of 1981 authorising
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or entitling MCC to carry on business as a general

dealer, dealer in patent medicines or dealer in inflam-

mable substances under the style of Gelb Brothers at the

premises; {11} MCC conducted the business referred to

in (1) above during the stated period; (iil) MCC traded

in fresh and preserved fcoodstuffs, patent medicines and

inflammable substances; and {(iv) the appellant applied

for and was granted such a licence in each of the years

in guestion.

The circumstances in which MCC came to conduct the aforemen-

tioned business for  its own account under the trading licence of

the appellant are the following:

The Gelb brothers had originally conducted the wholesale

business at the premises. They made the business over to a company
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known as Gelb Brothers {(Proprietary) Limited (GB) of

which Gelb Management and Holdings (Proprietary) Limited
was the holding company. In 1978 or 1979 Metro Upti .
{Proprietary) Limited a subsidiary of MCC acguired the
shares in GBH. Thereafter pursuant to a resolution passed
on 15 May 1979 the appellant acquired all the assets and
liabilities of GB with effect frem 1 March 1979, The
appellant applied for and was granted a certificate of
registration under the ordinance to carry on the business
of a general dealer, dealer 1in patent medicines, and dealer
in inflammable substances under the name and style of

Gelb Brothers at the premises and took out the necessary

trading licence to conduct such business.

Pursuant to a resclution of 28 February 1981
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MCC acquired the business of the appellant as from 23

February 1980. The assets and liabilities of the appellant

were made over to MCC and the appellant became a dormant

company. MCC thus became the proprietor of the business

in guestion and from then on conducted it for its ¢wn account.

took no steps to apply for a certificate of registration

under the ordinance and was consequently alsoc not in a

pesition to take out a trading licence in respect of the

business in its own name.

According to Smith who at all material times

was the manager of the business in Springbok, the local

authority annually sent the necessary application forms

for the renewal of the licence to him in Springbok and

MCC






