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CONSTANTIA INSURANCE COMPANY LIMITED APPELLANT
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THELMA HEARNE (bhorn VYVER) RESPONDENT
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IN THE SUPREME COURT OF SOUTH AFRICA

APPELLATE DIVISION

IN THE MATTER BETWEEN

CONSTANTIA INSURANCE COMPANY LIMITED

1

and

THELMA HEARNE (born VYVER]

CORAM: RARIE,CJ, JANSEN, HOEXTER, HEFER,JJA,

NESTADT, AJA.

HEARD : 25 FEBRUARY 1986.

DELIVERED : 25 MARCH 1986.

APPELLANT

RESFONDENT

JUDGME®HNT

HEFER, JA

The respondent lssued summons 1in the Court

hbelow......
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below to recover from the appellant the damages which

her two minor daughters allegedly suffered as a result

of the death of their father when he fell from a moving

vehicle insured by the appellant in terms of the pro-

visions of the Compulsory Motor Vehicle Insuvrance Act

56 of 1972 ("the act"}. Tt was alleged in the particu-

lars of claim that the deceased was a workman as defined

in the Workmen's Compensation Act,No 30 of 1941,and an employee

of the owner of the vehicle when the incidenit occurred.

Appellant's liability was accordingly limited in terms

aof section 22(2}) {a) of the aAct. The appellant excep-

ted to the particulars of claim but, in a judgment re-

ported in 1984(4) S A 48 (E C D), SMALBERGER J dismissed

the cxception....:
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the

and

the

exception. Leave was subsequently granted tb
appellant to appeal to this Court.

The allegations in the particulars of claim
the main thrust of the exception are summarisedlin

judgment and there is no need to repeat them. The

issue appears from p 50B-C of the report ,viz "is the

liability of an insurer under the Act to the dependants

of a deceased workman limited by the provisions of s 22

{2}

{(a) of the Act to R1l2 000 in respect of the claim

of each dependant, or to an overall amount of R1Z 0O0G

irrespective of the number of claims by dependants?"

Although the answer to this gquestion must

eventually be provided by section 22(2) (a) itself some
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of the other provisions of section 22 and of section
21{1) are also relevant, I need not guote the well-
known provisicns of section 21{(1} which are the source
of an insurer's liability in terms of the Act. Their
effect is that the insurér is obliged to compensate,
subject to the provisions of the Act, any person what-
soever {(the third party) for any 1oss ox damage which
the third party has suffered as a result of any bodily
injury to himself ,or the death of or any bodily injury
Lo any person,in the circumstances described in the sec-
tion.

Section 22 contains certain limitations cn

an insurer's liability. It reads as f[ollows:



"22. (1)

The liability of an authorised

insurer in connection with any one occur-

rence to compensate a third party for any

loss or damage contemplated in section 21

which 1s the result of any bodily injury

to or the death ©f any person whoe, at the

time of the occurrence which caused that in-

jury or death -

(b)

was being conveyed 1n the motor

vehicle in question -

(i) for reward; or

(11) in tHe course of the business of the owner
of that motor vehicle; or

(iii) in the case of an emplovee :of
the driver or owner of that motor
vehicle, in respect of whom sub-
section (2) does not apply,in the
course of his emplovment; or

(iv) for the purposes of a lift club
where that motor vehicle 1s a
motor car insured in the pre-
scribed manner in terms <f this
Act for those purposes; or

was in the act of entering or mounting



{(c)

(d}

the motor vehicle in question for

the purpose of being conveyed as
referred to in paragraph (a); or

was in the act of alighting Erom

the motor vehicle in question after
having been conveyed as referred to
in paragraph (a}); or

was heing conveyved in the motor vo-
hicle 1n guestion under circumstances
other than the circumstances referred
to in paragraph (a) or was in the act
hicle in questiod for the purposc of
being so conveyed oxr was in the act
of alighting from the motor vchicle
in gquestion after having bheen so con-

veyed,

shall be limited, except where the person

concerned was conveyed in or was in the

act of entering or mounting or alighting

from the motor vehicle in question while

proceeding on authorized leave or return-

ing to his base from such leave during any

period in which he rvondered military
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service or underwent military training in
terms of the Defence Act, 1957 (Act No. 44
of 1957), or while dressed in a uniform of
the South African Defence Force during such
period, or under circumstances where the ow-
ner or driver of the motor vehicle helieved
upon reasonable grounds that he was a person
rendering such service or undergoing such

training and dressed in such a uniform -

(aa) in any case rcferred te in paragraph
{a}, (b) or {(c), to the sum of twelve
thousand rand in respect of any bodily
injury to or the death of any one such
person;

(bb) in any case referred to in paragraph
(d), to the sum of twelve thousand
rand in respect of loss of income
or of support and the costs of accom-

cdation 1n a hospital or nursing
haome, treatment, the rendering of

a service and the supplying of goods
resulting from the death of or bodily
injury to any one such person, ex-

cluding the payment of compensation



in respect of any other loss or

damage,

but exclusive of the cost of recovering

the said compensation.

{2) Where the loss or damayc contem-
plated in section 21 1s suffered as a re-
sult of bodily injury to or the death of
an employee of the driver or owner of the
motor vehicle and the third party is entit-
led to compensation under the Workmen's
Compensation Act, 1941 (Act No. 30 of 1941),
in respect of such injury or death -

(a) the liability of the authorized
insurer to that third party shall
be limited to the sum representing
the difference between the amount
which that third party could,:but
for the provisions of this para-
graph, have claimed from the 1in-
surer or the amount of twelve thou-
sand rand (whichever is the lesser)
and any lesser amount to which that
third party is entitled by way of

compensation under the said Act; and



{c) the authorized insurer shall not

be liable under the said Act for

the amount of the compensation to

which any such third party is en-

titled thereunder,
without, however, any liability of the au-
thorized insurer to pay costs awarded against
it in any legal proceedings being affacted

by anything in this subsecition contained."
A preliminary examination of section 22 re-
veals that two distinct and unrelated situations are
provided for in subsections (1) and {(2) respectively,
Suhsection (1) deals with caﬁes in which a passenger
in the insured vehicle is injured or killed. (I shall
refer in this Jjudgment to the persons listed in subsec-

tion (1) (a) to (d} collectively as passengers despite
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the provisions of paragraphs (b) and (c} ). Subsec-
tion (2) deals with cases where an employee of the
driver or owner of the insured veﬁicle i1s i1njured or
killed and the third party is entitled to compensation
in terms of the Workmen's Compensation Act as a result
of such injury or death, 1 e where the employee in gues-
tion was a workman, as defined in that Act, at the rele-
vant time. Separate provision 1% made in subsections
(1) {(aa) and (2} (a) for a limitation of the insurer's
liability to third parties in both types of cases. &
workman may, of course, be injured or killed while being
conveyed as a passenger 1in the insured vehicle and to

that extent subsections (1} and (2} overlap. But in






