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VAN HEERDEN JA:

With the leave of the court a gquo this appeal
is directed against the dismissal, with costs, of the
appellant's claim for damages against the respondent.
In setting out the factual background to the appeal I
borrow to a large extent from the lucid summary appear-
ing in the reported judgment of Van Dijkhorst J in the

Transvaal Provincial Division (1984 (3) SA 460 {(T)).

In the early evening of 15 May 1982 a certain
Mr Ruhsmann and his son, whé were attending a.féte at
the Bryanston High School, were attacked by youths ap-
parently under the influence of alcohol or drugs. One
bumped into Ruhsmann and another knocked him to
the ground. A third youth hit and kicked Ruhsmann's
son. The assailants who were unknown to Ruhsmann and

his son then left the scene.

As a result of the attack on Ruhsmann his

larynx was fractured.. The incident was given considerable

/coverage



coverage by the media and pressure was brought to bear

on the Randburg police to bring the villains to Jjustice.

On 17 June 1982 Detective Warrant Officer

Esterhuyse took over the investigation of the matter.

On the same day Detective Warrant COfficer Bronkhorst

received an anonymous telephone call from a young fe-

male. She told Bronkhorst that the villains had driven

away from the féte in a white Toyota van. She also

said that she had recently seen the assailant of

Ruhsmann driving that van and that she had then made

a note of the registration letters and number, viz

GHN 761 T.

Bronkhorst instructed Detective Sergeant Wiid

to establish to whom the van belonged. Wiid cbtained

information that the wvehicle had been sold to one

Ochse. When Wiid made enguiries from Ochse, a

youngster aged 17, he was told that he (Ochse} had in

turn sold the van to the appellant’'s minor son, Noel.
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Ochse was taken to the Randburg police station and in
a statement taken on 18 June 1982 he said, with refer-
ence te an alleged conversation with Noel on 30 March

1982:

"During our conversation he mentioned in
slang that him and buddies, I presume,
had a fight at a féte."

On the previous day, i1 e, 17 June, Wiid had
seen the van in question parked in front of the house
in which Noel was living with his parents. He had
reported this fact to Bronkhorst and at approximately
9 pmof that day the latter proceeded to the premises.
He was accompanied by Wiid and Detective Sergeant Lemmer.
He suspected Noel of having been one of the assailants
and his intention was to question Noel for the purpose
of ascertaining whether the latter had in fact bheen in-
volved in the assault on Ruhsmann. I shall revert to

the events which ensued after the three policemen had
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gained entry to the appellant's home. At this stage
it suffices to mention that Bronkhorst eventually ar-
rested Noel and that the latter was taken to the Rand-
burg police station. He was detained for approximately
48 hours until he was released in the early evening of

19 June.

It was that arrest and detention that caused
the appellant to institute action against the respon-
dent in the Transvaal Provincial Division. " In his

capacity as Noel's guardian he claimed damages for al-

leged unlawful, alternatively malicious, arrest and
imprisonment. It is not necessary to analyse
the pleadings in any detail. In the respondent’'s plea

the arrest and detention were admitted, as was the alle-
gation that the three policemen had acted within the

course and scope of their employment with the respondent.
It was denied, however, that they had acted unléwfully

or maliciously. At the commencement of the trial it
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was made clear that apart from the gquestion of damages,
the only dispute was whether the arrest fell within the
ambit of s 40 (1) (b) of the Criminal Procedure Act

(51 of 1977}.

I revert to the events of the evening of 17
June 1982. There were disputes about what was said

by the dramatis personae, but the following findings of

the trial judge have not been guestioned on appeal:

"After having identified himself and
having introduced his celleagues, Bronkhorst
entered the Duncan home and went to the bed-
room where the plaintiff, Neel's father, had
indicated the conversation between Noel and
the police should take place. Bronkhorst
proceeded to question Noel about the assault
on Ruhsmann at the Bryanston High School féte
on 15 May 1882. It was made c¢lear to Noel
that he was suspected of having been one of
the assailants. Noel informed him that he
was the owner of the Toyota panel van stand-
ing in front of the house. He also informed
him that on the day of the fé&te in the late
afterncon he had been at the schoel with the
van, and that he knew about the assault. At
this stage the plaintiff intervened and for-
bade him to say anything further. Noel com-
plied. Bronkhorst thereupon teold him that

should he refuse to answer he would have no

Jalternative ...



alternative but to arrest him. Noel per-
sisted in his refusal and was thereupon
arrested.”

Bronkhorst testified that when he arrested

Noel he had already been told by Ochse of the remark

made to the latter by WNoel which was repeated in Ochse's

written statement, and which has been guoted above. It

is c¢lear that Bronkhorst's testimony was accepted by

the court a guo and it was accordingly held that at the

time of the arrest Bronkhorst had inter alia the follow-

ing informatiorn:

a) The anonymous telephone call to the

effect that the driver of the Tovyota panel van had been

one of the assailants.

b) The fact that the van was the property

of Noel at the time of the féte.

c) Ochse's statement that Noel had told

him that he had been involved in a fight at a féte.

S 40 (1) (b) of the Criminal Procedure Act 51

Jof



of 1977 {"the present Act'") empowers a peace officer

to arrest without a warrant any person

"whom he reasonably suspects of having com-
mitted an offence referred to in schedule 1,
other than the offence of escaping from

custody."

It was common cause that Bronkherst was a
peace officer and that the assault on Ruhsmann consti-
tuted an coffence referred to in schedule 1. It was
also common cause that'the guestion whether a peace
officerx "reasonably suspects" a person of having com-
mitted an offence within the ambit of s 40 (1) (b) of
the Act is objectively Jjusticiable. And it seems
clear that the test is not whether a policeman believes
that he has reason to suspect, but whether, on an obiec—
tive approach, he in fact has reasonable grounds for bis

suspicion {cf Watson v Commissioner of Customs and

Excise 1960 (3) sa 212 {(N) 216; R v Van Heerden

1958 {(3) sSA 150 (T) 152); Wiesner v Molomo 13983 (3) SA

151 (A} 159,
/The ...






