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TRENGOVE, JA:

This appeal is about an unsuccessful claim
brought by the appellant against #he respondent for pay-
ment of the sum of R475 200,00 in terms of a contract for
the construction of a military airfield at Grootfontein
in South West Africa. The question at issue is whether
the court a quo {(Moll, J, in the Transvaal Provincial
Division) erred in holding that the appellant was not
entitled to an “extra-over" payment of R3,00 per cubic
metre in respect of 158 400 cubic metres of material which
had been %xcavated from borrow pits and used in the con-

struction of earthworks under the contract. The answer

to this gquestion turns mainly on the meaning and effect
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of certain clauses in the specifications relating to
the classification and measurement of "Class 'A' material"”
excavated from borrow pits for the construction of fills.
The basic facts can be stated as follows:
The appellant carries on business as a firm of civil engi-
neering contractors. On 4 June 1976 the appellant entered
into a contract with the respondent for the constructicon of
certain runways and ancillary facilities for a military
airfield at Grootfontein. This was a schedgle of rates
contract. Payment for work executed in terms of the con-
tract was to be made on the bhasis of measured quantities
at the rates.stipulated in the Bills of Quantities for each

item of work, The contract price in terms of the tender
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was R2 516 Q00,00 but as a result of claims for escala-
tion and certain varliation corders the contract price
ultimately exceeded R1C Q00 0Q0C, Q0.

The works commenced on 10 February 1976,
i e before the signing of the formal contract, and were
completed on 1 December 1978. The appellant started on
th? constructicon of the earthworks in March 1976, In
terms of the specifications, the subgrade had to be con-
structed with suitable material, appro?ed by the Engineer,
obtained from cuts and horrow pits. Clause 7-2.1 of the
specifications prdvided that such material had to be classi-

fied as falling within the one or other of the following

categories, namely:
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“(a]

(b)

L1
+

Class A’ Material

Material which cannct be loosened hy

a crawler-tractor with engine, com-
plete with all equipment and accessories
as installed, of not less than 180

brake horsepower at the flywheel rated
by the B.S. 649 continucus method, and
with bare tractor weight (mass) of not
less than 36 000 lbs. - 16,33 t (metric},
and equipped with a matching parallelo-
gram type ripper using a single tine
only.

Class 'B' Material

Material-other than Class 'A' asgs defined

above."

the classification was simply based on the degree of

effort required for loosening and excavating material to

be used for the construction of the subgrade. Class A

material is more difficult to excavate than class B material.

The rate pavable in respect of class B material was R1,03



-~

per cublc metre whereas, in the case of class A material,

the contractor was entitled to an "extra-over payment”

of R3,00 per cubic metre as compensation for the addition-

al costs involved in excavating and handling such material.

It was furthermore stated in clause 7-2.1. that if the

contractor was unable to provide the necessary equipment

for determining the classificaticen of the material, or

in the case of a dispute as to the classification, the

decision of the Engineer as to such classification would.-

be final.

For the purpose of excavating material from

the borrow pits, the appellant used D8 and P9 machines.

These machines had more than twice the power of the type



of ma;hine described in clause 7-2.1. of the specifica-
tiong, which was referred to at the trial as a D7 machine.
The appellant was fully entitled to use the more powerful
machines. However, as these machines were able to ex-
cavate hard material more easily than a D7 machine, the
appellant ran the risk of working in c¢lass A material
without realising that it was doing so. After the work
on the construction of f£ills had bheen in progress for
some three months, i1t appeared to the appellant that it
was not achieving the rate of production initially anti-
cipated. At almost the same time, and during a visit to
the site in June 1976, the appellant's managing director,
the witness Ilse, noticed that the machines in the

borrow/ ......



borrow pits were working in hard, calcrete material.

1t was also guite clear that the machines were, and

must for some months have been, excavating class A material

from these borrow pits for uvuse in fills. Then, on axa-

mining the interim payment certificate and guantity sche-

dule for the month of May 1976, he found that none of

the said material had at any stage been classified., cor

measured, as class A material, and that the appellant had

not received any "extra-over" payment in respect thereof.

According to the payment certificate and guantity schedule

all the material that had thus far been removed from the

borrow pits for £ills had been regarded as being class

B material. Ilse stated that he immediately took steps



to bring this matter to the notice of the Resident Engi-
neer, the witness BRotes, He said that Botes agreed that
the material in question was, in fact, class A material
and he undertook to make the necessary adjustments in

the payment certificates and guantity schedules for "extra-
over" payments in respect of this material. Botes, how-
ever, emphatically denied that Ilse ever had any such
discussion with him. He said that this particular gues-
tion was first raised with him by the witness Harris in
August 1977, about a month after Harris had taken over
from Lilley as the appellant's Contract's Manager. On
this partiéglar issue, the learned trial judge rejected

Ilse's evidence as improbable and accepted that of Botes.
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Be found that the gquestion of class & material, excava-
ted from borrow pits and used for fills, was first raised
on behalf of the appellant, by Harris, in August 1977,
as Botes had stated, and thgt at that time about_ninety
per centum of the work.on the construction of the subgrade
had already been completed. This finding was not challenged
by counsel for the appellant on appeal. It was further-
more common cause® that in the payment c¢ertificates and
guantity schedules for the period March 1976 to August
1877, the material taken from borrow pits and used for
£fills was, in every instance, described as class B material,
and throughout this period the certificates and schedules

were countersigned and accepted by the appellant's

representatives/






