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RABILE, CJ:



RABIE, CJ:

This judgment is concerned with three appeals

which were argued in this Court on the same day. The

judgments given by the Courts a quo in the three matters,

. which came before them by way of urgent applications, have

all been reported. See -

(1) Nkondo and Others v. Minister of Law and Order

and Another, 1985(2) S.A. 720 (W)

{2) Gumede and Others v. Minister of Law and Order,
1985(2) S.A. 529 (N); and
(3) Gumede and Qthers v, Minister of Law and QOrder

and Another, 1984{(4) S.A. 915 (N).

The issue in the first and third of these cases

was the validity of notices

which the Minister of Law and

Order/,
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Order, purporting to act in terms of sec. 28(1) of the

Internal Security Act, No.\74 of 1982, had caused to be

served on the various applicagts. In both these cases

an order setting aside the notices and ordering the release

of the applicants from detention was sought. (The second
respondent in these cases was the member of the Prison

Service who was in charge of the prison in which the applicants

were detained.) In the second case the applicants

.

*

challenged the validity of notices which the Minister
had issued under the provisions of sec. 28(1}) of the
Act, but which had not yet been served on the persons

for whom they were intended. The order sought in



#

that case was that the notice be set aside.

The applicants in the first and third cases
have long since been released from detention, but it
remains necessary to decide whether the notices which were
issued in those cases - and also the notices in the second
case - were validly issued and, depending on the outcome
of the appeals, to make apprepriate orders as to costs.

Sec. 28(1) of the aforesaid Act reads as follows:

"28(1) Notwithstanding anything to the
contrary in any law or the common law
contained, the Minister may -
{a) if in his opinion there is reason
to apprehend that a particular persocon
will commit an offence referred to
in section 54(1), (2) or (3);
(b) if he is satisfied that a particular
perscn engages in activities which

endanger or are calculated to endanger



the security of the State or the
maintenance c¢f law and order or that
he propagates or promotes.or is likely
to propagate or promote such activitie:s
or
{(¢) if he has reason to suspect that a
particular person who has beenconvicte
of an effence specified in schedule 2,
engages or 1s likely to engage in
activities which endanger or are
calculated to endanger the security
of the State or the maintenance of
law and corder, or propagates or
promotes or is likely to propagate
or promote such activities,
‘by a written notice signed by him and addressed
to a member of the Prisons Service, as defined
in section 1 of the Prisons Act, 1959 (Act No
8 of 1959), who is in charge of a prison referred
to in section 20(1)(a) of the said Act, direct

that the said person be detained in that prison.”

Subsec, 2 of the section provides that a notice issued

under subsec., (1) shall be deemed to be a warrant as referred
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to in sec, 2?{2)(&} of the Prisons Act, No. 8 of 1959,

and that the person to whom the ﬁotice relates ''shall be
detained, in accordance with the provisions of regulations
made by the Minister of Justice, in the prison in question
for the period during which the notice is in force."

Sec. 28(3)(a} provides that a copy of a notice issued

by the Minister under sec. 28(1) is to be delivered or
tende#ed b? a peolice officer to the person concerned, and
that it ''shall serve as a warrant for his arrest and
removal to the priseon in question ..... by that police

of ficer." The copy of the notice that is served on a

person: has to be accompanied by a written statement

by the Minister as provided for in subsec. (3)(b) of
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sec. 28, which reads as follows:

m{3){(b) A copy referred to in paragraph

{a) shall be accompanied by a written statement
by the Minister setting Torth the reasons

for the detention of the person concerned and

so much of the information which induced the
Minister to issue the notice in question as

¢can, in the opinion of the Minister, be disclosed

without detriment to the public interest."
Subsec. (%) of the section provides that a person who has

been detained by virtue of a notice issued by the Minister

LY
may make representations and submit informatien to the

Minister. It reads as follows:

{9} Any persoh detained by virtue of the
provisions of subsection (2) may at any time
within a period of fourteen days as from the
date upon which thekopy of the notice in

guestion, referred to in subsection (3), was

delivered/ .oeee e



delivered or tendered to him, make repre-
sentations in writing to the Minister relating
to his detention or release, and may within
the said period in writing submit to the
Minister any other information relating Lto the

circumstances of his case."
Subsec. (10) provides that the Minister may at any time
withdraw a notice issued by him in terms of subsec. (1).

The statements by the Minister which accompanied
the notices in issue in the first and second case mentioned

L .

above were, save for the mnames of the persons concerned, all
in the same terms. They read as follows:

HSTATEMENT BY THE MINISTER OF LAW AND ORDER IN

TERMS OF SECTION 28(3){(h) OF THE INTERNAL SECURITY

ACT, 1982 (ACT 74 OF 1982)

(a) REASCON FOR THE DETENTICN OF {name of
person) IN ACCORDANCE WITH A NOTICE ISSUED

IN TERMS QF SECTION 28(1) OF THE INTERNAL

SECURITY/........



"

(b)

SECURITY ACT, 1982:
I am satisfied that the said (name of
person) engages in activities which

endangen the maintenance of law and order.

INFORMATION WHICH INDUCED ME TQ ISSUE

THE SAID NOTICE:

By acts and utterances the said (name

of perszon) did himself and in cellaboration
with other persons attempt to create a
ravolutionary climate in the Republic of
South Africa thereby causing a situation
endangering the maintenance of law and

order.

Neo other information can, in my opinion,
be disclosed without detriment to the

public interest.'

The statements in issue in the third case were the same as

in the first and second case, save that they did not contain

the final sentence thereof, viz. "No other information can,

in my opinion, be disclgsed without detriment to the

public interest.'
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Mr Mahcomed, who appeared for the appellants
in the first two appeals and for the respondents in the
third appeal - i.e. for all the persons against whom
notices of detenticon were issued by thé Minister -~ attacked
the notices issued by the Minister on several grounds.
The first of these grounds -« a ground which pertains to
all three of the appeals - is that the statement by the
Minister which accompanied each of the notices issued by

L

him did not comply with the provisions of sec. 28(3)(h)
and that the notices were accordingly invalid. Counsel
for the Minister conceded that if the Minister's statement
which accompanied the notices did not comply with the

requirements of sec. 28{(3)(b), the notices would be invalid.

The concession was, in my opinion, rightly made. Sec.28

(1)Y/......






