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J U D G M E N T 

JACOBS, J A : 

The appellant appeared as accused 2 with one 

Sipho Bridget Xulu, who was accused 1, before Kriek, J and 

two assessors in the Court a quo on various charges. 
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The charges and the allegations in respect of each charge were 

the following: 

1 Murder of one Johnson Langa, a Black male. (In the 

evidence he was generally referred to as Ben Langa.) 

2 Conspiracy to murder one Modise Faith Matloapane 

(referred to as Faith) in contravention of section 

18(2)(a) of Act 17 of 1956. 

3 Contravention of section 54(1) of Act 74 of 1982 

(Terrorism). 

There were also three charges under the Arms and 

Ammunition Act, 1969, against both accused but these were with­

drawn by the State before plea. 

Mr Findlay, assisted by Mr Southwood, appeared for 

both accused. (They also appeared for appellant before this 
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Court.) Both accused pleaded guilty on counts 2 and 3 and 

were on their pleas, as amplified by statements filed in terms 

of section 112(2) of Act 51 of 1977, found guilty on those two 

counts. Both accused also pleaded guilty to murder on count 

1 but added qualifications to their pleas that there were ex-

tenuating circumstances present. The State was however not 

prepared to accept the qualifications with regard to extenua-

ting circumstances and therefore set out to prove the guilt of 

both accused as if they had pleaded not guilty. Certain wit-

nesses were then called by the State and certain formal ad-

missions made on behalf of both accused and it is not in dis-

pute that the State succeeded in proving the guilt of both 

accused on count 1 and that they were both correctly found 

guilty of murder. The only remaining issue was the existence 
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or otherwise of extenuating circumstances in relation to count 

1. Both accused gave evidence and they were the only witness-

es on this aspect. The Court a quo in the end unanimously 

arrived at the conclusion that there were no extenuating cir-

cumstances and accused were sentenced as follows: 

Count 1. Each accused sentenced to death. 

Count 2. Each accused sentenced to Eight (8) years impri-

sonment. 

Count 3. Each accused sentenced to Eight (8) years impri-

sonment of which half was ordered to run con-

currently with the sentence imposed on count 2. 

Applications on behalf of both accused for leave to 

appeal against the trial Court's finding that there were no ex-

tenuating circumstances and against the death sentences imposed 
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in respect of count 1 were refused by Kriek J but this Court 

granted leave to appellant to appeal against the above find-

ing and the resultant death sentence but it refused to grant 

such leave in respect of the aforesaid Sipho Xulu to whom I 

shall refer to as accused 1. 

The facts and circumstances leading to the death 

of the deceased are summarised by the learned trial judge as 

follows: 

"(a) Each Accused was recruited into an organisation 

known as the African National Congress (which I 

will hereafter call the ANC). 

(b) Each Accused underwent military training outside 

the borders of the Republic, preparing for armed 

conflict with the South African Defence Force in-

side the borders of the Republic. 

(c) The deceased was a member of the ANC but the high 

command of that organisation suspected him of having 

supplied it with false information. On the day 

they were brought back into the Republic from 

Swaziland .... / 6 
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Swaziland, the Accused were instructed by the Re­

gional Chief of Security of the ANC to eliminate 

the deceased, which they subsequently did. Both 

accused fired at the deceased from short range and 

both shots were fatal, the one into the head and 

the other into the chest. 

(e) The killing of the deceased was therefore a plan­

ned execution because of his supposed disloyalty to 

the ANC." 

I now turn to the background of the appellant as 

testified to by him and the reasons given by him as to why he 

took part in the killing of the deceased. His father died 

when he was very young and his mother died when he was about 

10 years old. He was then brought up by an aunt and lived 

in KwaMashu near Durban where he attended school. In 1980 

when he was about 16 years old and in standard 8, which he had 

failed the year before, there were school boycotts and protest 

meetings by the scholars mainly about "teachers' salaries 
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7 

and the installation of electricity in schools". During this 

period appellant met one James Mavuso, whom he trusted and 

had a high regard for, who told him about the ANC and asked 

him to join that organisation. After giving the matter some 

thought he eventually agreed because, as he said, he wanted 

to contribute towards the struggle of the people to live well 

and be legally equally treated. According to what James told 

him he would achieve the aforesaid objects by joining the ANC. 

Thereafter James arranged for himself, appellant and another 

person to leave the country for Swaziland where they joined 

the ANC. That was in March 1981. Appellant stated that 

he knew when he left to join the ANC that he would be trained 

in the use of firearms, and he subsequently indeed underwent 

such training in Angola and East Germany where he was sent 
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from Swaziland. In 1984 he was sent back to Swaziland where 

he met accused 1 for the first time. Appellant was then 19 

years old and this was also his age when the crime was commit-

ted. Accused 1 was then 24 years old. 

Now accused 1 told the Court that he left the Re-

public for Swaziland during January 1983. At that stage he 

had known the deceased, Ben Langa, for some time and the de-

ceased had from time to time been urging him to join the ANC. 

He eventually agreed and left for Swaziland where he received 

basic instructions in the use of firearms and was thereafter 

sent to Angola where he received further training. He re-

turned to Swaziland in May 1984 where he met appellant. 

Accused 1 told the Court, and appellant confirmed this, that 

he and appellant received orders to return to the Republic 

and ... . / 9 
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and they were given instructions by a high ranking officer of 

the ANC as to what to do after entering the country. They 

were inter alia to conduct a recruiting campaign, train re-

cruits and establish a communication network with ANC agents 

in South Africa. On the day they left Mbabane, and this was 

also confirmed by appellant, the Regional Chief of Security 

of the ANC told them that there was a person in Pietermaritz-

burg who had done the ANC a lot of harm. This officer said 

that the person in question had supplied false information to 

the ANC in Swaziland and that one of their, the accused's, 

tasks was to kill the person concerned. Prom further dis-

cissions with this officer it appeared that the person in 

Pietermaritzburg referred to was in fact Ben Langa the de-

ceased. Accused 1 testified that he could hardly believe 
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what he heard because Ben Langa was one of the persons who 

had persuaded him, accused 1, to join the ANC and he regarded 

Ben Langa as a "comrade". However, from the information 

the Regional Chief gave him he was convinced that the deceased 

was in fact a traitor and from that moment he detested the 

deceased. Appellant also stated in evidence that having heard 

what the deceased was supposed to have done he too was quite 

satisfied that the deceased should be killed. Accused 1 also 

testified, and again appellant confirmed this, that they were 

also instructed by the Regional Chief to kill any other per­

son they consider to be hostile to the ANC. The conspiracy 

to kill the person Faith referred to in count 2, apparently 

arose from this instruction. 

Accused 1 further testified, and this again was 
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confirmed by appellant, that they arrived in Pietermaritz-

burg about mid-May 1984 where they met a certain person 

(whose identity the Court ordered not to be revealed and was 

referred to as "A") who was known to accused 1 before he left 

the country in 1983. This Mr "A" brought them into contact 

with one George Martins and as a result of what Martins told 

them the four of them decided that Faith who apparently also 

played quite a significant part in the first accused's lea­

ving the country for military training, could no longer be 

trusted and should also be eliminated. By that time "A" had 

already informed accused 1 and appellant that he knew Ben 

Langa and knew where he stayed. However that may be, on the 

evening of 20 May 1984, i e very shortly after their arrival 

in South Africa, accused 1 and appellant together with "A" 
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