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ﬁOEXTER y JA,

This is an appeal involving the interpretation
of the provisions of sec 15{2} of the Road Transportatiocn
Act, 74 of 1977, as amended by sec 10 of Act 91 of 1980
("the Act"),. The appellant is the Scuth African Transport
Services. The first respondent, to whom I shall refer as
"the applicant", carries on the business of transportation
by road. The second respondent is the Chairman of the
National Transport Commission. There is ﬁo appearance by or

on behalf of the applicant or the second respondent.

The applicant applied to a Local Transportation
Board ("the Board”) for four public permits authorising him
to undertake road transportation in the circumstances
contemplated by sec 15(2){a) of the Aét, that is to say,
within_an area or over a route or between two points already
served by existing transportation facilities. The Board

refused all four applications. Against the Board's refusals



ot

the applicant appealed to the National Transport Commission
("the Commission®). The Commission dismissed his appeal,
whereupon the applicant instituted proceedings in the Durban
and Coast Local Division against the Chairman of the Commission
and the appellant. By way of review the applicant sought

an order overruling aﬁd reversing the decision of the
Commission. The appellant resisted the application which was

heard by DIDCOTT, J.

During the review proceedings the learned Judge
was invited to give a preliminary ruling affecting two
rival interpretations 5f sec 15(2)(a) of the Act
respectively advanced by the applicant and the appellant.
In the judgment of the Court below the interpretation espoused
by the applicant is labelled "the first interpretation” while
the interpretation urged on behalf of the appellant is
described as "the second interpretation". The same nomen=

clature will be followed in this judgment. The effect



of each interpretation will be considered shorély. Suffice
it at this stage to say that in the Court below it was
agreed between the parties that in the event of a ruling in
favour of the first interpretation the review would be
upheld, with costs; whereas if the Court should accept the
correctness of the second interpretation the proceedings would
‘be adjourned and the applicant ordered to pay the costs of
the initial hearing. Having heard argument the learned
Judge preferred the first interpretation. Accordingly the
decision of the Commission was set aside and it was directed
to hear ana determine the applicant's appeal afresh. The

- appellant was ordered to pay the costs of the proceedings

including the costs incurred by the applicant in using two

counsel. The judgment is reported in 1985(3) SA 1030(D}.

Against the whole of the order so made by

DIDCOTT, J the appellant sought from the Court below leave



.

to appeal to this Court. On the understanding that the
gpplicant would not contest the appeal the appeliant was
agreeable to leave being granted subject to the condition {the
;mposition whereof is sanctioned by sec 20(5) of the Supreme
Court Act, 59 of 1959} that the costs of the appeal be borne

by the appellant. Indeed, the appellant informed the Court
below that it had been agreed that in the event of a

successful appeal the appellant would pay one half of the taxed

costs so far incurred by the applicant in the review proceedings.

The learnad Judge was satisfied that an appeal
had reasonable prospects of success but, since the grant of
leave to appéal against the order made by him would result
in the stay of such order, he was disturbed by the possibility
that the resultant delay might prejudice the applicant. In
order to avoid such a stay the learned Judge decided to grant
the ap@ellant leave to appeal only against the order of costs.

The appellant was dissatisfied with leave to appeal in this

truncated ......



truncated form and accordingly it petitioned the CHIEF JUSTICE.
In the result this Court granted the appellant leave to appeal

against the whole of the judgment and oxrder of the Court helow.

:

Subsec 15{(1) of the ;ct provides that in deciding
whether an application for the grant of a public permit should
be granted or refused the Commission or a Board should take
into consideration various matters therein detailed. 1 guote

in full the provisions of subsec 15(1):

"(a) the extent to which the transportation
to be provided is necessary or desirable

in the public interest;

{b) the requirements of the public for
transportation within the area or along
the route or between the points in or over
or between which the applicant proposes
to operate;

(¢) the existing transportation facilities
available to the public in that area or
over that route or between those points,

whether or not there will be a saving in

in the consumption of petroleum fuel

resulting from the intended road transporta-

tion and, if there will be no such saving,

whether or not justification exists, in all

the circumstances of the case, for the

consumption of petroleum fuel which the

intended road transportation will occasion;

(My underlining)



{a)

(e)

(£)

(g)

(h)

(1)}

(3}

(k)

(1)

any new railway service which has been
planned or is contemplated for the conveyance
of persons within that area or over that

route or between those points;

the co-ordination of all forms of trans=
portation, including transportation by rail,
on an economically scund basis and with due

regard to the public interest.;

the ability of the applicant to provide in
a manner satisfactory to the public the
transportation for which such permit is

sought;

any previous conviction of the applicant for
an offence in terms of this Act, and any
other failure by the applicant as an operator

of road transportation;

the existence of any prohibition, limitation
or restriction imposed by law on the use

of motor vehicles in any area or on any
street or road on the route on which the

applicant proposes to operate;

any representations duly submitted in

connection with the application;

the class of persons to which the applicant
belongs and the class or classes of persons
to be served by the transportation service

for which such permit is scught;

any recommendation made by the committee

appointed under section 2{h);

any report or document drawn up as a result
of an inquiry contemplated in section
3(1){g);



{m} any other factors which, in the opinion of
the commission or the board concerned, may
affect the question whether it is desirable
to grant such application or to attach or

vary any such condition or requirement.
1

Paragraph (a} of subsec 15(2) of the Act governs
an application for a public permit to undertake road

transportation ~

", ,.within an area or over a route or bhetween
two or more points already served by existing

transportation factlities."

Paragraph (b) of subsec 15(2) governs an application for a

public pefmit to undertake road transportation -

"....in circumstances not contemplated in

paragraph {a)."

Paragraphs {a) and (b) of subsec 15(2) further provide that in
relation to procof of certain matters the onus shall be on
the applicant. Under paragraph {(a) an applicant has the

onus of proving that -

"{i) such ........






