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J U D G M E N T 

CORBETT J A: 

In this matter Westinghouse Brake and Equipment 

(Pty) Ltd, whom I shall call " the appellant", sued res-

/ pondent, 



2 

pondent, Bilger Engineering (Pty) Ltd, in the Trans-

vaal Provincial Division for damages lor breach of con-

tract. The qnantum of damages was agreed between the 

parties in the sum R15 000. At the conclusion of 

the trial the trial Judge (MYBURCH AJ) held that appel-

lant had failed to establish the contract sued on and 

ordered absolution From the instance with costs. Appli-

cation was made for leave bo appeal. MYBURGH AJ granted 

the application and directed that the appeal should be 

heard by the Full Court of the Transvaal Provincial Divi-

sion. 

The decision of the trial Court was based on a 

finding that the parties failed ever to reach consensus 

in regard to the contract they were negotiating. On 

appeal, the full Court (per VAN DUKIIOKST J, L£ GRANGE J 

and BLISS AJ concurring) disagreed with this finding 

hut held for another reason that appellant had not proved 

/ that 
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that a contract; came into ex i stance hcLwcen the parties. 

This reason was that, in the view of the Full Court, it 

was the common intention of; the parties that unless the 

full contract was in writing there was to he no contract; 

and that on the facts relied upon by the appellant the 

full contract was not in writing. 

Thereafter appellant petitioned the Chief Justice 

for leave to appeal to this Court. Acting in terms of sec 

21(3) of the Supreme Court Act 59 of 1959, as amended in 

particular by Act 105 of 1982, three Judges of this Division 

made the following order on the application: 

"In this matter it is ordered that 

the application for leave to appeal be 

referred to the Appellate Division for 

argument in terms of s 2l(3)(c)(ii) of 

the Supreme Court Act 59 of 1959, as a-
mended. Counsel appearing for the parties at the hearing before the Appel-late Division should be prepared to pre-/ sent 
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sent argument in respect of the follow­

ing matters: 

(a) the merits of the application and 

in particular the following question: 

whether, assuming that the evidence before 

the Trial Judge established that the parties 

had concluded a contract on the has is that 

the 'escalation clause' contained in clause 

3 of the 'General Conditions of Tender or 

of Sale' appearing the reverse side of 

the applicant's quotation dated 29 June 

198l (see pp 75-6 of the record) formed 

part of the contract, such escalation clause 

did not result in the contactprice not. 

being in a fixed or ascertainable sum of 

money; and whether in the circumstances the agreement of the parties resulted in a 

valid and enforceable contract of sale; 

(b) whether in granting the 'special 

leave' required in terms of s 20(4)(a) of 

the Supreme Court Act 59 of 1959. this 

Court should consider only whether reason-

able prospects of success exist or whether, 

in addition, other criteria should be con­

sidered; and 

( c ) the merits of the appeal, in the 

event of leave being granted." 

At the hearing before us both the application 

for leave to appeal and the merits of the appeal were 

/ argued 
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argued. The merits are of course relevant to the appli-

cation for leave, but the matter proceeded on the basis that 

if the Court should decide to grant leave it would imme-

diately proceed to deal with the appeal itsell. Judg-

ment was reserved on both the application tor leave to ap-

peal and the appeal. 

I shall deal first with the question raised in 

par. (b) of the above-quoted order. 

The Appeals Amendment Act 105 of 1982 came into 

operation on 1 April 1983. Judgment in this matter was 

delivered by MYBURGH AJ on 27 May 1983 and leave to appeal 

to the Full Court was granted on 1 August 1983. There-

after the appeal was duly noted and the appeal was heard 

by the Pull Court in February 1984. Having regard to sec 

26 of Act 105 of 1982, it Is clear that the appellate pro-

cedure in this matter is governed by secs 20 and 21 of the 

Supreme Court Act, as amended by Act 105 of 1982. 

/ Sec 7 
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Sec 7 of Act 105 of 1982 introduced into Act 

59 of 1959 a completely reformulated sec 20; and sec 8 

of Act 105 of 1982 substantially amended sec 21. A com-

parison of sec 20, as it was immediately prior to Act 105 

of 1982 coming into effect ("the old sec 20"), with the new 

sec 20, as substituted by Act 105 of 1982 ("the new sec 20"), 

read together with the amendments to sec 21, reveals the 

following main Innovations. (And in this connection ignore for present purposes the provisions relating to 

appeals from the South-West Africa Division.) 

Under the old sec 20, read together with sec 21 (prior to its amendment in 1982), a litigant in civil pro-ceedings originating in a provincial or local division of the Supreme Court had in general (ie subject to the ex-ceptions to he mentioned) an automatic right of appeal a-gainst a judgment or order of that court. In the case of a judgment or order given or made by a single judge of / any 
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any division on application by way of:' motion or petition 

or on summons for provisional sentence or in a trial case 

in which the defendant was in default or as to costs on-

ly which by law were left to the discretion of the court, 

the appeal lay to the full court of the division con-

cerned or, in the case of a local division, to the provin-

cial division exercising concurrent jurisdiction (sec 20 

(l)(a) ). In all other cases the appeal lay to the Appel-

late Division (sec 20 ( l ) (b ) ) . In the former classes of 

case, however, the appeal could come directly to the 

Appellate Division, without any intermediate appeal to the 

provincial division, where the parties lodged with the 

registrar their consent thereto in writing (sec 20(3) ). 

The exceptional instances where there was no automatic 

right of appeal and where leave to appeal was required 

(to be given by the court which gave the judgment or 

made the order) were judgments or orders given or made 

/ by 
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by consent, judgments or orders as to costs only which were 

left by law to the discretion of the court and interlocu­

tory orders (sec 20(2)(b)). In addition, leave to appeal 

was required where the appeal was to the Appellate Division 

against a decision of any division "on appeal to it" (sec 

21(2)(a) ). The words quoted would include an appeal 

to the provincial division from the decision of an infe­

rior court and also an appeal to the full court from the 

decision of a single judge in the matters (listed above) 

in respect of which such an appeal lay. The leave required 

was that of the court against whose decision the appeal 

was to be made; or, where such court had refused leave, 

the leave of the Appellate Division (sec 20(2)(a) ). 

The new sec 20, read together with the amended 

sec 21, has introduced an entirely new dispensation re­

garding appeals from a judgment or order of a provincial 

or local division in civil proceedings. The first main 

/ innovation 
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innovation is that henceforth leave to appeal is required 

in all cases. And the second main innovation is that in 

the case of all types of judgment or order given by a 

court constituted before a single judge the court grant­

ing leave to appeal — 

" shall, if it is satisfied that the 

questions of law and of fact and the other 

considerations involved in the appeal are 

of such a nature that the appeal does not 

require the attention of the appellate di­

vision, direct that the appeal he heard by 

a full court." (Sec 20(2)(a), as amended.) 

Otherwise, ie where the court is constituted before two 

or more judges or where no such direction is given, the 

appeal lies to the Appellate Division. A direction so 

given by the court of a provincial or local division may 

be set aside by the Appellate Division on application 

made to it by any interested party (sec 20(2)(b) ). 

/ Sec 20(4), 
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Sec 20(4), containing the new provisions in 

regard to the granting of leave to appeal, reads as Follows: 

"4) No appeal shall lie against a 

judgment or order of the court of a pro-

vincial or local division in any civil 

proceedings or against any judgment or 

order of that court given on appeal to 

it except — 

(a) in the case of a judgment or order 

given in any civil proceedings by 

the full court such a division on appeal to it in terms of subsec-

tion (3), with the special leave of 

the appellate division: 

(b) in any other case, with the leave 

of the court against whose judgment 

or order the appeal is to be made 

or, where such leave has been re-

fused, with the leave of the appel-

late division." 

Sub-sec (3) referred to herein, deals with appeals heard 

by a full court in terms of a direction given in terms 

of sec 20(2)(a) and not set aside under sec 20(2)(h). 

For convenience I shall refer to this as "a full court 

appeal". 

/ Sec 20(4) 


