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BOTHA JA:-

The appellant is the Workmen's Compensation Com-—
missioner, duly appointed as such in terms of section
12 (1) of the Workmen's Compensation Act 30 of 1941,
to which I shall refer as "the Act".  Pursuant to the
provisions of section 8 (1} (b) of the Act, the appel-
lant, as plaintiff, brought an action in the Transvaal
Provincial Division against the respoﬁdents, as defen-
danfs, afising out of an occurrence on 28 April 1977,
when one Pieterse sustained serious injuries while
working on the premises of Ferralloys Ltd, in the dis-
trict of Camperdown, Natal. In his particulars of

claim the appellant alleged, inter alia, that the occur-

rence constitutéd an accident as defined in the Act;
that Pieterse was at all material times a workman as
defined in the Act; that in terms of the Act the appel-
lant became obliged to pay and did in fact pay compen-

sation in respect of the accident in various amounts,
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totalling R17 046,35; that the said amount did not
exceed the amount of damages suffered by Pieterse; that
the accident was caused by the negligence of the first
respondent, acting within the course and scope of his
employment with the second respondent; and thét in
terms of section 8 (1) (b) of the Act the respondents
were obliged to pay the said amount of R17 046,35 to

the appellant. In their plea the respondents, broadly
speaking, placed all the appellant's allegations that

I have ﬁentioned in issue, save for admitting the

fact of the occurrence and that Pieterse had sustained

serious injuries.

The appellant's allegation that Pieterse was a
wquman as defined in the Act - which is the only matter
directly pertinent to this appeal - was contained in
para 5 (ii) of his particulars of claim. Prior to
their denial of that allegation in their plea, the res-

pondents had requested further particulars to it; inter
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alia, the appellant was requested to state in whose
service Pieterse was at the time of the incident and
what his annual earnings amounted to, calculated in the
manner set forth in section 41 of the Act. The ap-
pellant’'s réply was that Pieterse was employed by ‘
Spicer Mitchell (Pty) Ltd and that he earned R130,50
per week. In the minutes of a pre—-trial conference

{para 7) the parties recorded the follo@ing:

"Subject to the proof that Pieterse qualified
in terms of the Act the Defendant admits (gic)
the allegation contained in paragraph 5 (ii)
of the Particulars of Claim."

What was intended to be conveyed by this statement be-
came clear at the trial: the respondents were placing
the allegation that Pieterse was a workman in terms of
the Act in issue on the sole ground that his earnings-
at the time of the accident exceeded the limit laid
down at that time in section 3 (2) (b} of the Act, with

the result that he fell outside the category of workmen
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catered for in the Act. It may be said at once that
the issue thus raiséd by the respondents did not relate
to the sum of R130,50 alleged to haye been earned by
Pieterse per week. It ﬁas and is common cause th;t
thaﬁ was his basic wage at the time of the accident.
The issue was whether or not certain payments for over-
time work received by Pieterse at the time should have
been included in the calculation of his earnings in
terms of sections 3 {2) (b) and 41 of the Act, as will

be more fully explained below.

The case went to trial before WEYERS J. The
appellant led evidence on all the issues and then
closed his case. Thereupon application was made on
behalf of the respondents for absolution from the in-
stance, on the ground that, on the evidence adduced on
behalf of the appellant in regard to the remuneration
received by Pieterse for overtime work performed by

him, n¢ reasonable person could find that he was at the
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time of the accident a workman in terms of the Act.
WEYERS J acceded to the application and accordingly
decreed absolution from the instance, with costs. It

is against that order that the present appeal is directed,
the trial Judge having granted the appellant leave to

appeal against it to this Court.

Section~ 3 (2) {(b) of the Act at present reads

as follows:

"3. {2) The following persons shall not be
regarded for the purposes of this
Act as workmen -

{a) .....

{(b) persons whose annual earnings
calculated in the manner set
forth in section 41 exceed
R18 000 or, from a date deter-
mined by the State President
by proclamation in the Gazette,
such higher amount as he may
so determine."

It is common cause that at the time of the acci-
dent the maximum figure applicable in terms of section

3 (2) (b) was R7 260, instead of the present figure of
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R18 000. It is alsec common cause that a calculation

of Pieterse's annual earnings based only on his basic
wage of R130,50 per week results in a figure of R6 778,
which is below the relevant maximum, with the consequence
that, if only his basic wage were to be taken into ac- .
count, he would have qualified as a workman in terms of
the Act. On the other hand, it is common céuse once
again that, if the overtime payments received by Pieterse,
to which reference will be made below, were to be taken
into account in the calculation of his annual earnings,
such earnings would have exceeded the relevant maximum
figure, with the result that Pieterse would not have

qualified as a workman in terms of the Act.

Section 3 (2) (b) uses the expression "annual
earnings calculated in the manner set forth in section
41", The relevant provisions of section 41 - on which

the decision of this appeal turns - are the following:
"41. (1) For the purpose of determining the
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compensation payable, the commissioner
shall compute the earnings of the
workman in such manner as, in his
opinion, is best calculated to give
the monthly rate at which the workman
was being remunerated by his employer

at the time of the accident including -
(a} L B I ) ’

(b) any overtime payments or other
special remuneration of a con-
stant character or for work
habitually performed,.

but excluding remuneration for inter-
mittent overtime and casual payments
of a non-recurrent nature, sums paid
by an empléyer to a workman to cover
any special expense entailed on the
workman by the nature of the work, or
any ex dgratia payment to the workman,
whether given by the employer or any
other person.”

Later, particular attention will have to be giveq to the
expressions "of a constant character” and "intermittent
overtime". But first, it is necessary to consider
generally the evidence led on behalf of the appellant

at the trial and the approach which is to be adopted to

the resclution of the issue in this appeal.
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9.

Two witnesses were called to testify for the
appellant on the point in issue, Mr H G Fisher and
Pieterse himself. Pieterse was ca;led to give evi-
dence concerning the regularity with which he received
overtime payments from his employer. He gave details
of the periods during which he worked overtime and for
which he was paid, over a tétal period of about 18.
months prior to the accident. He also gave evidence
generally as to the practice which was followed in re-
gard to overtime work in his relationship wifh his
employer. I shall deal later with his evidence on

these matters.

Mr PFisher is employed in the office of the
appellant as a senior manpower administrative officer.
He was thg official in charge of Pieterse's claim for
compensation arising out of the accident. He was called
to give evidence on the practice and procedure followed

in the appellant's office in regard to the calculation
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