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SMALBERGER, JA :-

The respondent successfully sued the appellant
in the Witwatersrand Local Division for damages in the sum of

R52 000. The respondent’s claim was based on the appellant's

breach / e vvinenen..



breach of an alleged contract of sale. The appellant now
appeais against the decision of the trial Judge (ESSELEN, J),
leave to do so having been grant?d by this Court.

The sole issue on appeal concerns the questio;
whether or not the agreement of sale entered into between the
parties, in circumstances which I shall presenti} detail, in
respedt of a machine used for bobkbinding and related purébses,
and known as a "casemaker", was void on the grounds of mistakef
The appellant argued that it was, while the respondent con=
tended to the contrary. .In order to appreciate the respective
contentions advanced by the parties, and to view them in proper
perspective, it is necessary to set out the relevant facts,

particularly those which preceded the agreement of sale, in

some detail. These facts, unless otherwise indicated,



are either common causg, or not in dispute for the purposes
of the appeal.

The appellant, nétwithstahding its name, is a
finance company which specialises in short term financing.
It is a member of a group of companies with world-wide interests.
One of its sister ;ompanies, which also specialises in short
term financiné, is the International Shipping Company FProprie=
tary) Limited (International Shipping). The respondent is a
manufacturer of plastic products, as well as stationery and
packaging products. Its managing director, who throgghout
the events I shall unfold acted on its behalf, is one
Slavin. In September 1982 an advertisement appeared in the
press advertising the sale of “the most modern and sophisticated

bookbinding equipment” belonging to a company in liquidation,

Everton / .......c...



Everton Offset (Proprietary) Limited (Everton Offset).
The sale was held on 14 September 1982. Three of the items

on the sale were a Kolbus Flowliné (Fhe flowline), a Kolbus
combined End Sheet Glueing Machine (the glueing machine} and
a Kolbus Fully Automatic Casemaker DA with éloth Feeder and
Boardcutter (the casemaker). Slavin attended the sale, and
inspected the machinery on offer. He was particularly
interested in the casemaker as it could be used for the
respondent's manufacturing purposes. The flowline, glueing
machine and casemaker were put up for auction individually
and collectively. Slavin put in the highest individual bid
for the casemaker, namely R30 000, It was, however, not sold
to him, as the highest bid for the three items together

exceeded the sum of the highest bids for each individual item.

There / ...



There is no evidence of what the highest individual bids were

in respect of the flowline and glueing machine. The successful
collective bid was put in by International Shipping, which had
financed the initial purchase of the fhree machines by Everton
Offset, and to which Eveféon Offset still owed a considerable

sum of money. I digress for the moment to mention that the
action which has given rise to the present appeal.should strictly
speaking have been Petween the respondent and Internati;nal Shipping,
but the respondent was misled by certain correspondence into be=
lieviné'that it was dealing throughout with the appellant. Hence
the point was not taken that the respondent had sued the wrong
company. For practical purposes, therefore, International

Shipping can be equated with the appellant, and I will regard

the machines as having been bought by the appellant.



To revert to the facts. Having acquired the
machines the appellant, represented by one of its executive
officers, a certain Scarrott, requested the Ipex Printing
Machinery (Proprietary) Limited (Ipex), a company which deals
in new and second-hand printing machinery, and whose managing
director was one Briissow, to endeavoﬁr to sell the machines on
its (the appellant's} behalf. The appellant was advised by
Briissow that a realistic selling price for the casemaker
(which was virtually new) would be R66 000, and for the glueing
machine, R18 000. Towards the end of September 1982 Slavin
was approached by a salesman for Ipex, one Da Rocha, who tried
to interest Slavin in purchasing the casemaker for R66 000.
Slavin's response was that the price was "absurdly high”™ and

that he could obtain a used machine (presumably of a similar



make)} overseas for R45 000. At about the same time Scarrott
telephoned Slavin in response to a call received from Slavin
and gave him the priFes for the three machines as casémaker,
R66 000, glueing machine, R20 000, and flowline, R1I50 000.
Slavin commented that if the appellant wanted to sell the
machinery cheaply he was interested in buying. Althoughi
Slavin could not recall the conversation, which is confirmed
by a note in Scarrott's diary, he did not dispute that it had

taken place. I pause here to mention that at the time the

printing and bookbinding industries were severely depressed

[

]

.due to recessionary_conditions. The market for related
machinery was equally depressed, and it was very much a buyer's
market.

Nothing further transpired between the parties until

the second half of January 1983, some four months later. On

24 Januayry /S






